Spring 1958 
VOLUME7*eNUMBER2 


THE 


merican Journal of 


MPABATIVE 


A QUARTERLY 


Editor-in-Chief: HESSEL E. YNTEMA 











The Rule of Law as Understood in France  M. Letourneur and R. Drago 
The Treaty Power in Switzerland Robert B. Looper 
Constitutional Adjudication in Japan Nathaniel L. Nathanson 


Conference of the Indian Law Institute 
Lawrence F. Ebb and A. T. Markose 


The American Proposal at The Hague Conference on Private Inter- 
national Law to Use the Method of Uniform Laws 
Kurt H. Nadelmann and Willis L. M. Reese 


Recent Publications in the Field of Literary, Artistic, and 
Industrial Property Walter ]. Derenberg 


COMMENTS * BOOK REVIEWS * BOOK NOTICES 
BOOKS RECEIVED 














The American Journal of 


COMPARATIVE LAW 


BOARD OF EDITORS 
Hesset E. YnreEMA, Editor-in-Chief 
University of Michigan Law School 


Kurt H. NapretMann Davin S. STERN 


American Foreign Law Assoctation University of Miami School of Law 


ALBERT A. ENRENZWEIG Water J. DERENBERG 
University of California School of Law New York University School of Law 
Max RHEINSTEIN Brunson MacCHEsNEY 
University of Chicago Law School Northwestern University School of Law 


Joun N. Hazarp Epwarp D. Re 
Parker School of Foretgn and Comparative Law St. John’s University School of Law 
io > r cneienein » 
of Columbia University Aas f. Cieniee 
Rupo.r B. SCHLESINGER Southern Methodist University School of Law 
ae - 7 , vA J, . + 
Cornell Law School LawreENceE F. Esp 
Hetnricu KRONSTEIN Stanford University School of Law 
a s Fi aseaneniiinn ’ han ~ 
Georgetown University Law School Georce W. STUMBERG 
ARTHUR T. vON MEHREN University of Texas’School of Law 
Harvard Law School FERDINAND F. STONE 
JeERoME Hai Tulane University School of Law 
7 Iniversity / , 
Indiana University School of Lau Myres S. McDouca. 
JosEpH _Dainow Yale Law School 
Loutstana State University Law School 
ALExIs C. CouperT, chairman, ex officio 


American Assoctation for the Comparative Study of Law, Inc. 


CONTRIBUTING EDITORS 
James Hector Currie 
University of Mississippi School of Law 
MANUEL RopricuEz Ramos Epcar BoDENHEIMER 


Unwersidad de Puerto Rico Colegio de Derecho University of Utah College of Law 


EDITORIAL OFFICE 
Executive Secretary: VERA BOLGAR 
The Board of Editors is comprised of one representative of each of the institutions which 


are sponsor members of the American Association for the Comparative Study of Law, Inc. 
The Board of Editors do not hold themselves in any way responsible for the views expressed 
by contributors. 

Editorial communications and books for review should be addressed to American Journal 
of Comparative Law, Legal Research Building, University of Michigan, Ann Arbor, Michigan. 
Applications for subscriptions ($5.00 per year, $1.50 per number) may be sent to the above 
address, or (except as indicated, subject to usual service charges) to: 

B. H. BLackwe tt, Lrp.: 48-51 Broad St., Oxford, England (Price £ 1.17s.6d.) 
StecHert-HaFner, INc.: 16 Rue de Condé, Paris 6e, France 

AB NorpisKa BoKHANDELN: Drottninggatan 7-9, Stockholm, Sweden 

Maruzen Company, Lrtp.: 6 Tori-Nichome Nihonbashi, Tokyo, Japan 








THE AMERICAN JOURNAL OF COMPARATIVE Law 
Published by American Association for the Comparative Study of Law, Inc., quarterly at 
Baltimore, Maryland. Editorial offices, Legal Research Building, University of Michigan, Ann 
Arbor, Michigan. Subscription, $5.00 per year, $1.50 per number. If subscriber wishes his 
subscription discontinued at its expiration, notice to that effect should be sent; otherwise it is 
assumed a continuation is desired. 
Change of Address: Send your change of address to the American Journal of Comparative Law, 
Legal Research Building, University of Michigan, Ann Arbor, Michigan, at least 30 days before 
the date of the issue with which it is to take effect. The Post Office will not forward copies 
unless you provide extra postage. Duplicate copies will not be sent. 
Copyright 1958 by The American Association for the Comparative Study of Law, Inc. All rights 
of reproduction and translation are reserved. 

















The American Journal of 
COMPARATIVE LAW 


VOLUME VII Spring 1958 NUMBER 2 








CONTENTS 


ARTICLES 


The Rule of Law as Understood in France M. Letourneur and 
R. Drago . 

The Treaty Power in Switzerland Robert B. Looper ea 

Constitutional Adjudication in Japan Nathaniel L. Nathanson . 


COMMENTS 


Conference of the Indian Law Institute 
By an American Participant Lawrence F. Ebb . 
By an Indian Participant A, T. Markose . 
Text of the Final — of the Conference on Research 
Topics . 

The American Proposal at The Hague Conference on Private 
International Law to Use the Method of Uniform Laws Kurt 
H. Nadelmann and Willis L. M. Reese . 

Malay Law P.P. Buss-Tjen . . 

Property Law of the Czechoslovak People’s Democracy ‘Stefan 
Kocvara . ee er ee ce er ee 


New Legislation 

“Equality of the er Under the New German Law 
J. Leyser he ie ee os a a a 

Decisions 

Netherlands: East German Nationalization Held Ineffective Otto 
C. Sommertich . 


BOOK REVIEWS 


Recent Publications in the Field of Literary, naastaie and In- 
dustrial Property Walter ]. Derenberg . . 

Nussbaum, A. A History of the Dollar a Dach . 

Sereni, A. P. Diritto Internazionale. Vol. 1 Ignaz Seidl- Hohen- 
veldern 

Adamovich, L. Handbuch des ésterreichischen Verfassungsrechts 
Reginald Parker . . 

Jescheck, H. H. Das Menschenbild unserer Zeit und die Straf- 
rechtsreform 

Klassenkampf und Strafrecht 

Beitrage zu den Problemen des Strafrechts Kazimierz Grzy- 
bowski 





CONTENTS—Continued 


Bohatec, J. England und die Geschichte der Menschen— und 
Birgerrechte 

Bohatec, J. Calvin und das Recht 

Bohatec, J. Budé und Calvin. Studien zur Gedankenwelt des 
franzosischen Friihhumanismus 

Bohatec, J. Der Imperialismusgedanke und die Lebensphilosophie 
Dostojewskijs. Ein Beitrag zur Kenntnis des russischen Men- 
schen Barna Horvath 


0 a 

Annuaire de Législation Etrangére; Annuaire de Législation 
Francaise et Etrangére; Williams’ Law and Practice in Bank- 
ruptcy; Nonnenmacher, G. G. Vers un Droit Atomique; Erler, G. 
—Kruse, H. Deutsches Atomenergierecht; Klay, A. Daring Di- 
plomacy; Macmahon, A. W. Federalism, Mature and Emergent; 
Reinkemeyer, H. A. Die sowjetische Zwélfmeilenzone in der 
Ostsee und die Freiheit des Meeres; von Hentig,,H. Zur Psy- 
chologie der Einzeldelikte. Der Betrug; Griitzner, H. Internation- 
aler Rechtshilfeverkehr in Strafsachen; Pfersich, H. M. Die Straf- 
zumessung im Lichte der modernen amerikanischen Schule; The 
Code of Maimonides-Book Eleven-The Book of Torts; Mace, 
D. H. Hebrew Marriage; Howe, M. D. Justice Oliver Wendell 
Holmes: The Shaping Years 1841-1870; Gossett, W. T. Corporate 
Citizenship. 

POOP tt tl th hl ts RB 


Ww 
ra) 
Ww 


bo 











M. LETOURNEUR AND R. DRAGO 


The Rule of Law as Understood in France 


The principle of the “rule of law” evidently may indicate that, in a 
given political society, the relations among individuals and between 
individuals and the state are governed by legal rules and not by force. 
But such an explanation would be insufficient, for it would show 
merely that legal relations have been substituted for relations of force. 
In speaking of the supremacy of the rule of law, a general principle is 
understood according to which, in a political society, the state and its 
parts, on the same basis as individuals, are subject to the rule of law. 
It is in this subjection of the state itself, its government and its ad- 
ministration, to the rule of law that the principle has its most substantial 
significance, or from another viewpoint it equally means that indi- 
viduals have rights prior and superior to those of the state, which must 
be respected by the state. A form of political society in which this 
supremacy of the rule of law is assured obviously stands in contrast 
with another form of society in which the state would be, by defini- 
tion, free from respect for the rule of law and where, consequently, 
individuals would enjoy no guarantee against abuses. It thus appears 
that the guarantee of individual rights is intimately connected with 
that of the supremacy of the rule of law, or better, that it is but another 
aspect of the same principle. 

Nevertheless, the question is not definitely resolved, for what is to 
be understood by rule of law is still to be defined. It would be possible 
to give a substantive definition that, as Duguit considers, it means any 
rule consistent with human solidarity." “The state,” he said, “is subject 
to the rule of law as are individuals themselves; the will of those who 
govern is but a legal will, capable of imposing itself by force only when 
manifested within the limits prescribed for it by the rule of law.” But 
Duguit formulates a rule of natural law which, while it has a certain 
philosophical meaning, is not absolutely consistent with positive French 
law. For it is not the object here to study the supremacy of the rule 
of law in the abstract but to present it such as it exists in 1957, in 
France, in the context of our positive institutions. 

The limitation of the state by law is ensured by what Hauriou 
called “the sovereign reign of the law,” but the term law is under- 


M. Lerournevr is Conseiller d’Etat; R. Drago is Professor of Law, University of Lille. 
*L, Duguit, l’Etat, le droit objectif et la loi positive, 1901, Chapter II, La régle de droit. 
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Parliament representing the national sovereign.” This rule results from 
two articles of the Declaration of the Rights of Man of 1789, which 
forms a part of positive law since its principles have been “solemnly 
reaffirmed” by the Preamble to the Constitution of October 27, 1946. 
According to article 3, “the principle of all sovereignty resides essen- 
tially in the Nation.” And according to article 6, “The law is the ex- 
pression of the general will. All citizens have the right to participate 
personally, or by their representatives, in its formation.” This obvi- 
ously involves a postulate, but this postulate at the same time is a 
guarantee: the law being the expression of the general will is the 
supreme rule of law, since the Nation is sovereign; but by this means, 
the law emanating from the representatives of the people will be the 
best means to ensure and to guarantee individual rights. 

No one has shown better than Carré de Malberg that this supremacy 
essentially rests upon formal criteria.’ “In the assembly of the deputies 
representing the Nation, the citizens themselves, all the citizens, in 
their capacity as constituent members of the nation are represented 
and thus participate in making the laws” (p. 148). Shortly before, he 
added (p. 145): “The parliamentary act of legislation resembles the 
work of an organ enjoying, in regard to the formulation of the laws, 
an exclusive special power, and in this sense it constitutes an act of 
the state power.” Moreover, articles 3 and 13 of the Constitution of 
October 27, 1946, formulate rules which confirm exactly this opinion 
as regards the constitution of 1875.‘ If then it is not possible to say that 
the two expressions “rule of law” and “ principle of legality” are iden- 
tical, nevertheless, it appears that from a technical point of view the 
principle of legality explains better the supremacy of the rule of law. 

What are the consequences of this supremacy? The most important 
is that it establishes, with the law as its basis, a hierarchy in which all 
legal acts of the administration—i.e., of the executive authorities—can- 
not derogate from the law. Such acts are taken to mean the “execution 
of the laws,” according to the formula employed in article 47 of the 
Constitution.” From this provision (and from the identical provision 


2 It seems that the term “law” may similarly be taken in this sense in England. This 
is the essential meaning of the following phrase of Locke: “The liberty of man in 
society is to be under no other legislative power but that established, by consent in 
the commonwealth; nor under the dominion of any will or restraint or any law, but 
what that legislative shall enact according to the trust put in it.” The Second Treatise 
of Civil Government (1690) Ch. 4. 

3 Cf. R. Carré de Malberg, La Loi, expression de la volonté générale, 1931. 

* Art. 3: “La souveraineté nationale appartient au peuple frangais. 

“Aucune section du peuple ni aucun individu ne peut s’en attribuer l’exercice. 

“Le peuple l’exerce, en mati¢re constitutionnelle, par le vote de ses représentants et le 
réferendum. 

“En toutes autres matiéres, il s’exerce par ses députés 4 l’assemblée nationale, élus au 
suffrage universel égal, direct et secret.” 

Art. 13: “L’Assemblée Nationale vote seule la loi; elle ne peut déléguer ce droit.” 

5 Art. 47: “Le Président du Conseil des Ministres assure l’exécution des lois . . .” 
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appearing in article 3 of the constitutional law of February 25, 1875) 
jurisprudence has drawn the principle of subordination of the Adminis- 
tration to the law. True, within the limits of law, the Administration 
will have a very wide power of initiative and adaptation, but the power 
will cease as soon as it runs counter to an express legislative provision. 
The rdle of an administrative judge consists precisely in annulling 
acts of the Administration which may be contrary to law, the abuse 
of power (l’excés de pouvoir) being the fact that an administrative 
authority, formally or substantively, has acted contrary to law.° 

Must it be said that law in the formal sense is in France the only 
source of legality, the only manifestation of the “rule of law?” This 
must be answered in the affirmative, but at the same time with certain 
qualifications which will be developed later. The judge, like the ad- 
ministrator, is subject to the law in a formal sense, since his function 
is precisely to ensure application of the law. But it is equally a part of 
his function to supplement possible gaps in the law. Such is the sense 
of article 4 of the Civil Code: “The judge who shall refuse to judge, 
on the pretext of the silence, the obscurity, or the inadequacy of the 
law, may be prosecuted as one guilty of denial of justice.” A judge, 
and especially an administrative judge, may be called upon to fill the 
gaps in the law. This is the significance of the jurisprudence of the 
Conseil d’Etat respecting the “general principles of law.” But when 
the judge applies general principles, he interprets the presumed will 
of the legislator and does not create law. Likewise, it would be possible 
to make a comparison with custom, which is also a rule of unwritten 
law. The solution is identical: custom can supplement the law but is 
not allowed to derogate therefrom, much less to abrogate it. French 
public law does not recognize nonobservance as a means to abrogate 
the laws; there exists no custom contra legem. 

In sum, law written and voted conformably to the Constitution 
constitutes the supreme law, and the creative power of jurisprudence 
operates only within the context of the law, interpreting the presumed 
will of the legislator, and only so far as such will is not explicitly 
expressed. 


I. FUNDAMENTAL AND TRADITIONAL CONCEPTION OF 
THE SUPREMACY OF THE RULE OF LAW 


It is of interest to examine the contents of this principle as well as 
the means to ensure its observance. However, these two questions are 
very closely related, for such supremacy would have only moral and 
not legal significance were it not provided with a sanction. As has 





®Ordonnance du 31 juillet 1945 sur le Conseil d’Etat, art. 32: “Le Conseil d’Etat 
statuant au contentieux .. . statue souverainement sur les recours en annulation pour 
exces de pouvoir formé contre les actes des diverses autorités administratives.” 
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been seen, this principle appears in two aspects: a formal aspect under 
which the law has a legal value superior to all other sources of law, 
and a substantive aspect, for it implies respect for individual rights 
by all persons, including the state itself. 


A. Law AND CONSTITUTION 


The principle of the sovereignty of the law is subject to an important 
exception. In effect, the constitution has legal authority incontestably 
superior to that of law; hence, the law cannot derogate from the con- 
stitution. There is no question of disputing the principle itself of such 
superiority, but, from a legal point of view, the French solution is 
peculiar since there is no means to ensure control of constitutionality. 
A principle without sanction cannot be considered a legal principle. 

In French public law, there exists no constitutional court, viz., a 
jurisdictional instance to which individuals or organizations could 
bring actions seeking to annul a legislative provision contrary to the 
constitution. However, it could be supposed that although there exists 
no control by means of action, control by means of exception would 
always be possible. In the event of a lawsuit brought before an ad- 
ministrative or judicial jurisdiction, individuals should have a possi- 
bility of invoking, by way of exception, the unconstitutionality of a 
legislative provision and the tribunal might, without declaring it void, 
refuse to apply such provision. Yet, throughout, tribunals in consider- 
ing an exception of this nature have refused to pass upon the constitu- 
tionality of the laws.’ The formula constantly reiterated by the Conseil 
d’Etat is the following. “In the present state of French public law, a 
defense drawn from the unconstitutionality of the law is not susceptible 
of discussion before the Conseil d’Etat in the determination of disputed 
cases.” 

This formula may seem sibylline, but it becomes clear as soon as 
the true nature of the law is understood. It has been shown in the 
introduction to this report that the superiority of the law derives from 
the fact that it is an expression of the general will. How admit that 
a judge, however independent he may be, should be able to infringe 
upon this will? But this argument of simple logic would not suffice; 
for in states that allow control of constitutionality, the law is also an 
expression of the general will. The essential explanation is that French 
public law enshrines a veritable confusion between the constituent 
power and the legislative power. 

“The law,” states Carré de Malberg, “as a product of the general 
will itself becomes a statute of the highest type, which suffers no statute 


7Crim. 11 June 1926, D.H. 1926. 378, C.E. 6 November 1938, Arrighi et Dame 
Coudert, D. 1938-3-1, note Eisenmann; 4 February 1949, Syndicat général des agents 
d’assurances de la Martinique, S. 1950-3-14. 
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of a superior character. The very basis for any real differentiation 
between constitutional laws and ordinary laws disappears.” The con- 
fusion between constituent power and legislative power was flagrant 
under the Constitution of 1875. It is no less apparent since 1946. 
Article 90 of the Constitution makes its revision dependent upon the 
sole initiative of the National Assembly. The project is thereafter 
voted by the two assemblies, National Assembly and Conseil de 
la République, voting by special majorities. Only in case these majori- 
ties are not reached is the project of revision submitted for a con- 
stituent referendum. There are naturally certain differences in pro- 
cedure between the vote on a law and the vote on the Constitution, 
but these differences do not appreciably alter the supremacy of the 
legislative organ. The practice followed in the revision effected by the 
constitutional law of December 7, 1954, also confirms this supremacy. 

The whole constitutional organization in France thus rests upon the 
power of Parliament. If Parliament should happen to vote a law which 
conflicts with the constitution, it would be necessary to regard this act 
less as a violation of the constitution than as an indirect amendment. 
It might be thought that the creation, by Article 91 of the constitution, 
of the Constitutional Committee conflicted with this principle. Such 
is not the case, for the competence of this committee, on the contrary, 
reinforces the supremacy of the legislative power: 

1. It investigates “whether the laws voted by the National Assembly 
presume an amendment of the Constitution” (art. 91), that is to say, 
it has the function of proposing an adaptation of the constitution to 
the law and not of eliminating a law contrary to the constitution. 

2. It has authority during the delay before promulgation of the law 
(10 days) (art. 92), i.e., at a time when the law as yet has no executory 
force. 

3. It can have authority only upon “a demand jointly emanating 
from the President of the Republic and the President of the Conseil 
de la République, the Conseil having voted by an absolute majority 
of the members of which it is composed” (art. 92). It is thus authorized 
by one of the two parliamentary Assemblies, and its function consists 
in arbitrating a conflict between the two Assemblies rather than 
settling a question of constitutionality of law.* 

In sum, the institution of the Constitutional Committee even in- 
creases the confusion of constituent and legislative powers. More than 
before 1946, promulgated laws will enjoy in effect an irrebuttable 
presumption of constitutionality. It does not appear that this absence 


of review of constitutionality of laws has had grave consequences in 


8 Since its creation, however, the Constitutional Committee has met only on one 
occasion, June 18, 1948. There was involved only the solution of a simple procedural 
conflict between the two Assemblies. A. Soulier, R.D.P. 1949 page 195. 
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France. In 1789, in 1848, as in 1946, the question was raised and fully 
discussed before the Constituent Assemblies. But each time, in the 
name of the principle of national sovereignty, the constituents formally 
opposed review of the constitutionality of law by the courts. At the 
present time such conception is accepted by almost all the literature 
and by public opinion. 


B. Law anv Executive AUTHORITIES, TRIBUNALS, AND INDIVIDUALS 


The principle that the intervention of the legislator, representing the 
national will, forms the supreme guarantee of the citizens appears on 
the other hand in all its force when the law conflicts with acts issued 
by administrative authorities, or by jurisdictional authorities and a 
fortiori with those of which mere individuals may be the authors; the 
law supersedes all such acts. 

1. As against administrative authorities, in reality, the rule presents 
two aspects: 

(1) Certain matters are reserved for legislation; they can only 
be treated by the legislator, and are prohibited to the executive power. 

(a) In the first instance are such matters as are expressly re- 
served for legislation by the constitution, or by ordinary laws. The 
French Constitution of October 27, 1946, for example, requires a law 
to determine the duration of the powers of each parliamentary as- 
sembly, its manner of election, the conditions of eligibility (art. 6, 
para. 1); to regulate the manner of presentation of the budget (art. 
16); to fix the setup (cadre), extent, and organization of local collec- 
tives (art. 86); to grant amnesty (art. 19). 

On the other hand, the legislature itself may reserve certain matters. 
Thus, the law of May 22, 1955, includes in article II: “The definitive 
status of radio diffusion-television in France shall be fixed only by 
law.” 

(b) But, based upon the idea that the law is the best safeguard 
of the citizens, a traditional jurisprudence without any formal text 
reserves cognizance of other matters to the legislator; these are matters 
either especially important or intimately affecting the essential rights 
of individuals. In numerous cases, to justify their position, the courts 
can invoke the Declaration of the Rights of Man of 1789, or the 
Preamble of the Constitution of 1946; these, although not having legal 
effect, contain principles which can effectively guide interpretation by 
the judge. But at times solutions are based only upon the feeling of 
the tribunals of the necessity to provide citizens with the safeguard 
of parliamentary intervention in cases especially momentous for them. 

We may cite, for example, the liberties of the individual; the creation 
of taxes or fiscal exemptions, the creation of jurisdictions; the existence 
of recourse in disputed cases; the respective competences of various 














LETOURNEUR AND DRAGO: THE RULE OF LAW AS UNDERSTOOD IN FRANCE 153 


authorities and various jurisdictions; the imposition of penalties, of 
incapacities, of losses and foreclosures of rights against individuals; the 
creation of monopolies; no more does the executive power have the 
right to regulate relations between individuals. 

Even in a more general manner, it may be affirmed that every rule 
infringing upon a right recognized by law, or imposing special obliga- 
tions upon citizens can be prescribed only by the legislator. It is this 
principle which the Conseil d’Etat set forth in a decision Jammes of 
November 12, 1954, in which it appears: 


“Considering that the legislative provisions recalled above have 
given to the prefects the widest possible powers in fixing condi- 
tions of work in agriculture, nevertheless without authorizing 
them to infringe upon rights guaranteed by the legislation in force, 
or to subject enterprises to charges which by reason whether of 
their nature or their importance can be imposed only by way of 
legislation.” 


(2) In matters where the executive power may lawfully intervene, 
it may do so only within the limits fixed by existing laws and under 
the condition of respecting such laws on which it may not infringe 
directly or indirectly. We limit ourselves to cite some examples taken 
from the recent jurisprudence of the Conseil d’Etat: 

The following are illegal: 

(a) Interministerial orders relieving the prefects from the ob- 
servance of a procedure prescribed by law, or providing a different 
procedure than that established by the legislator, or modifying the 
rule enacted by law for the date when prefectoral orders fixing the 
price of victuals come into force, or ascribing to a minister powers not 
granted to him by any legislative text if such powers permit violations 
of the principle of liberty, of commerce, or of industry. 

(b) Decrees creating indemnity for the benefit of certain officials, 
when a law has suppressed indemnities of such nature, or on the con- 
trary, limiting the effect of a law contemplating an indemnity for 
officials, or fixing a term for the exercise of powers conferred by the 
legislature with unlimited duration; 

(c) A prefectoral order defining the conditions under which a 
legal provision must be applied. 

The rule which we have thus defined is absolute. Moreover it is 
supported by effective sanctions, as we shall see below (p. 163). Its 
effectiveness finally is enforced by the principle previously affirmed 
by the Conseil d’Etat ° and at present by Article 13 of the Constitution, 


® Conseil d’Etat, 8 February 1950 sieur Chauvet, Recueil Dalloz p. 85: a delegation 
of legislative power is contrary to the general principles of French law. 
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according to which Parliament cannot delegate the power of legisla- 
tion to another authority. 

But, in the absence of any procedure to determine the constitutionality 
of the laws, Parliament may fail to respect this prohibition, without 
being subject to legal sanction. In fact, since 1946, on various occasions 
it has authorized the Government to issue decrees in matters normally 
within its competence and by so doing to modify existing laws; how- 
ever, although doctrinal discussions have developed on this point, it 
does not seem that on these occasions there was a violation of article 13 
referred to, because the authorizations given defined the general rules 
in accordance with which the executive power should be exercised, or 
at least the end to be attained. 

2. As respects jurisdictional authorities: 

The judge is the first servant of the law; his function is to apply 
it to particular cases, to individual lawsuits. Not only is he subject to 
the law on this ground, but he also is prohibited from entering into 
competition with it; article 5 of the Civil Code, which is binding upon 
jurisdictions of both judicial and administrative nature, provides in 
effect, that “the judges are prohibited to pronounce general and regu- 
lative dispositions in the cases which are submitted to them.” And 
article 1351 of the same Code states that “The authority of res judicata 
has effect only with regard to what has been the subject matter of the 
judgment.” 

Nevertheless, the question is far from being as simple as it might 
appear at first glance. 

(1) On the one hand, the power to apply the law necessarily im- 
plies that of giving meaning to it, of defining its exact effect, in a word, 
of interpreting it. 

(a) In principle, the judge must apply the text of the law 
purely as such, without undertaking any investigations, when the text 
is clear and precise. This rule is faithfully followed by the two highest 
French jurisdictions, the Conseil d’Etat and the Court of Cassation. 

The Conseil d’Etat brutally applies a provision of law which may 
perhaps be disputable, since, states its decision, the prescriptions of 
this provision “do not show on this point contradiction, obscurity, or 
gap” (Conseil d’Etat, 23 juillet 1948 Szé Francolor). In a decision of 
March 16, 1955, steur Portalier, it appears “that this legislative provi- 
sion has conferred upon the government all powers to determine . . . ; 
that the statements which the preamble of the ordinance contained 
cannot restrict the powers granted by the text itself of said ordinance 
... And one of the Commissaires du Gouvernement, M. Jean Don- 
nedieu de Vabres, in a conclusion in an appeal Maire (décision du 
12 décembre 1952), declares “they are two quite different matters, on 
the one hand, to clarify an ambiguous text by reference to the pre- 
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liminary materials, as is normal and, on the other hand, to utilize the 
preliminary materials to render a text ambiguous.” 
And the Court of Cassation has held: 


“Seeing that the contrary thesis vainly invokes in its favor the 
preliminary materials; that it is not sufficient for an opinion to 
be expressed in the discussion of a law if there is no vote on any 
text to support it.” (Cour de Cassation, Chambre civile 4 juin 1889 
D.1890.1.351), or “Seeing that by declaring in essentially imperative 
terms that no one may be relieved from the obligations resulting 
from all sales on credit of public property, the law . . . has sought 
to prohibit . . . the judges from inquiring into the intention of 
the parties” (Cour de Cassation, Chambre Civile 22 juin 1898, D. 
1899.15). 


(b) But the law may be obscure; its text may be subject to 
discussion. In this case to interpret it properly, the judge must investi- 
gate the will of the legislator, notably by examining the preliminary 
materials (exposé des motifs précédant le projet); discussion in Parlia- 
ment,” or by following the purpose sought during the vote of the law 
in question.”* 

(c) Much more delicate are situations in which the law, ap- 
parently precise and clear, may in reality be badly drafted, and where 
its text is in conflict with what its authors really desired; a contradic- 
tion which results either from clear preliminary materials or from the 
fact that a literal interpretation would lead to shocking or absurd re- 
sults, which the legislator is deemed not to have sought. If in such a 
situation, the judge departs from the pure and simple application of 
the text, he assumes a very broad discretionary power, for the notion of 
the “will of the legislator” is most vague; to appeal to it in effect allows 
the judge to render the decision which to his conscience appears the 
best, and thus to “make over” the law in the sense which seems to 





10 For example, Conseil d’Etat 7 July 1911, sieur Omer Decugis: 

“Considérant qu’il résulte des travaux préparatoires de la loi que le §2 de 
l'article ler ne désigne. . . .” 

Conseil d’Etat 18 February 1927, Comité Central des Armateurs de France: 

“Considérant qu’il résulte des art. I et 2 de la loi, ainsi que des travaux 
préparatories. . . .” 

Conseil d’Etat 21 January 1955, sieur Rochet: 

“Considérant qu’il résulte des termes mémes de cette disposition législative, 
confirmé d’ailleurs par l’analyse des travaux parlementaries qui ont précédé le 
vote de cette loi, que le législateur a entendu réserver le bénéfice. . . .” 

Conseil d’Etat 16 March 1956, Caisse Autonome de Sécurité Sociale dans les mines: 

“Considérant qu’il résulte tant des termes de l’art. 171 de la loi du 7 octobre 1946, 
que des travaux préparatories dudit article, que celui-ci a eu pour objet de... .” 


11 For instance, Conseil d’Etat 10 March 1950, Guilloux: 
“Considérant qu’il ressort de l’ensemble des dispositions de la loi . . . que le 


” 


législateur a entendu.... 
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him preferable. In consequence, French courts are most prudent and 

in principle adhere to the text of the law wherever it is clear; indeed, 

containing themselves exactly within their proper réle, they conceive 

that if an unambiguous legislative provision results in undesirable 

consequences, it is the function of the legislator to amend and not of 

the judge to “torture” it. (Cf. supra the decisions above at pp. 154-5). 
However, three reservations are to be made: 

(a) A judge cannot adhere to the clear text of the law if the 
simple application of such text leads to very great difficulties or to 
particularly shocking and inexplicable results, which the legislator 
manifestly could not have had in view; in such cases, going beyond 
the literal text in a way cures an error, a gap, an evident omission in 
the text. Let us take some examples from the cases: 

(1) A law of October 11, 1945, authorizes the administra- 
tive authority to proceed to requisition quarters for persons connected 
with the state services, the departments, and the communes. A decree 
extended this law to Algeria. “Considering its purpose, it cannot be 
interpreted as excluding from the benefit of official (service) quarters 
the personnel of the Algerian services.” (Conseil d’Etat 25 juillet 1949, 
sieur Monpot.) 

(2) Article 85 of the law of April 5, 1884, still in effect, 
provides that mayors may be discharged by decree of the president of 
the Republic. This law was voted while the constitution of 1875 was 
in force, conferring upon the president regulatory power. Article 47 of 
the Constitution of 1946 has transferred this power to the President 
of the Conseil. Accordingly, the Conseil d’Etat has adjudged that, 
although the terms of Article 85 referred to have remained unchanged, 
in the future mayors are legally discharged by decree of the President 
of the Conseil. (Conseil d’Etat 16 décembre 1949, sieur Barbet). 

(3) A law of Aug. 25, 1944 grants an advantage to civil 
servants, as provided in the third paragraph of article 7. The Conseil 
d’Etat has decided that, although no express mention is made of the 
officers contemplated in the first paragraph of the same article, who are 
in an analogous situation, the legislator “manifestly intended” to grant 
them the same advantage. (Conseil d’Etat 29 juillet 1950, steur Leniept.) 

(4) A law of July 29, 1939, reduced the age limiting ad- 
mission to service in the administration by one year for each dependent 
child in the case of candidates who are married or widowed “fathers 
of a family.” The Conseil d’Etat decided that the benefits of this 
provision should be extended to candidates of the female sex who, “as 
widows and having dependent children are in the position of “head 
of a family.” 

(b) To the preceding case may be assimilated that where an 
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old text still in effect, no longer satisfies the needs of modern legal life. 
The tribunals then endeavor to adapt it to these needs: 

(1) Thus, while article 1382 of the Civil Code sets forth 
the principle that the liability of an individual who has caused damage 
to another individual is incurred as regards the latter only if he shows 
a fault attributable to the former, the Court of Cassation 130 years 
after its promulgation, giving a new interpretation to Art. 1384 §1, 
of the same code, has come to establish in numerous cases a presumption 
of fault relieving the victim of the burden of proof of fault. 

(2) The judicial and administrative tribunals have devel- 
oped a theory, so-called of “abuse of rights,” according to which the 
owner of a right cannot perform acts which exceed the usual conditions 
for the exercise of such right, or may not use the same right with the 
sole intention of injuring other individuals. 

(3) Articles 1119 and 1121 of the Civil Code prohibit stipu- 
lations for third parties. This prohibition has proved most troublesome 
for modern institutions, such as life insurance, of which the draftsmen 
of the Civil Code evidently had not dreamed. By a progressively daring 
interpretation of these articles, the courts have in fact come to allow 
with certain exceptions, freedom to stipulate for the benefit of another. 

(c) In exceptional cases outside of the preceding hypotheses, 
the judge restricts or extends the scope of a clear and concise text of 
a law, on the ground of the purpose sought by the legislator. We shall 
cite two celebrated examples. 

(1) The first article of a law of November 16, 1940, pro- 
vides that “to be valid, inter vivos alterations in title to property affect- 
ing immovables or rights in immovables situated in France must be 
authorized by the prefect of the department of the place where the 
immovable is situated.” This provision, conceived in general and un- 
limited terms, thus gives the prefect discretionary powers to authorize 
or refuse to authorize purchases and sales of immovable property. 
Nevertheless, the Conseil d’Etat decided that, under this law, a prefect 
might refuse his authorization only if, after specific examination of the 
circumstances of the case, it should appear to him that the accomplish- 
ment of the transaction, which was submitted to him, might disad- 
vantageously affect the general interest; and it annulled a prefectoral 
decision refusing to authorize a purchase of an agricultural tract on 
the ground that the acquirer was a manufacturer and that it was de- 
sirable to reserve the acquisition of property of this class to professional 
agriculturists (Conseil d’Etat 9 juillet 1943, steurs Tabouret et Laroche). 
This interpretation had the result of depriving the law in question of 
all practical effect. 

(2) An ordinance of May 24, 1945, provided that employers 
in industrial establishments, before dismissing an employee, must trans- 
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mit a demand to the departmental labor office, which can authorize 
or refuse the measure requested. The legislative text was clear and 
general and did not limit the discretionary power of the director of 
the labor group. But the Conseil d’Etat, considerably limiting its scope, 
basing itself upon the exposé des motifs of the ordinance, decided that 
the authorization could be refused only for reasons of an economic 
nature, i.c., in case of an insufficient labor supply in the branch of 
industry concerned ; that the legislative provision in question could not 
have the effect of permitting the administration to appraise the de- 
sirability of changes within enterprises by management, or to substi- 
tute itself for tribunals to deal with individual disputes arising out of 
the performance of a labor contract (Conseil d’Etat 18 juin 1947, société 
A. et J. Lévy). 

It is pertinent to remark that, in the two cases just cited, there was 
involved the interpretation of texts of a legislative character, as a result 
of circumstances, however, not voted by Parliament (in the first case, a 
law of the Vichy government; in the second, an order of the Pro- 
visional government); on the other hand, the two texts in question 
infringed, the first the right of property, the second the liberty of 
the head of an enterprise and the principle of the separation of ad- 
ministration and judicial authorities, or in other words, fundamental 
principles of French law. 

(2) On the other hand, article 4 of the Civil Code provides: “a 
judge who refuses to give judgment on the pretext of the silence, the 
obscurity, or the insufficiency of the law may be prosecuted as guilty 
of denial of justice.” This obligation to give judgment, which is thus 
imposed on the magistrate, gives him a heavy burden and a heavy 
responsibility, but necessarily also extensive powers. A judge having 
cognizance of a dispute for which he finds no applicable law, may be 
called upon to extend by analogy a text which does not provide in its 
terms for the case raised by such litigation. But he may even have to 
formulate himself certain rules of law which he shall apply, the same 
as he applies the written law. 

In private law, where different subjects are treated in various codes, 
judicial tribunals generally find the necessary solutions in these codes 
and the laws; nevertheless, they have at times created veritable juris- 
prudential theories when it appeared to them that social needs made 
it imperative to supplement the legislative solutions. One may cite, for 
example, the very remarkable theories of abuse of rights and of unjust 
enrichment, which are without legal foundation in any article of the 
Civil Code. 

In administrative law, where there is no code and where numerous 
topics are regulated by no law or at least by no comprehensive en- 
actment, the creative role of the judge is necessarily still more im- 
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portant; the legal structure of entire parts of administrative law, and 
not those of least importance, like administrative litigation and the 
liability of the public power, have been constructed solely by juris- 
prudence. And, for the purposes of such construction, the administra- 
tive judge bases his decision upon principles which he applies as he 
would apply written laws and upon which he thus confers by his own 
authority the value of written laws. 

This theory of the general principles of law is particularly original 
and interesting in a country which, like France, is a country of written 
law. The normative power of French administrative jurisprudence has 
been particularly studied and effectuated by our doctrine of public law. 

3. As respects individuals: 

The law appears with the same superiority. In the interest of other 
citizens and, generally speaking, of society and the state, each citizen is 
constrained to obey the law, the expression of the national will through 
Parliament; to ensure such obedience, the legislator most generally 
provides sanctions for the provisions that he declares; if, in an excep- 
tional case, a legislative text is not sanctioned, acts taken in its applica- 
tion, even if they concern ordinary individuals, can be executed ex 
officio with the aid of the public force. Nevertheless, again in this 
connection, distinctions must be made: 

(1) In private law, only laws concerning public policy, or in other 
words, designed to protect certain persons (minors, incompetents) or 
certain private interests (recordation) or general interests, wre impera- 
tive. Other laws are termed “supplétive;” they reproduce the presumed 
intention of the parties, and individuals may derogate from them by 
special agreements as follows from article 6 of the Civil Code. In the 
contracts field, article 1134 of this Code establishes the principle of 
liberty of the parties; “agreements lawfully formed take the place of 
laws for those who have made them.” Thus, the laws concerning the 
contracts of sale and of bailment are in principle purely sapplétive. 

(2) In public law, the laws always have an aspect of public policy. 
Therefore, they are always obligatory, not only for citizens, but for 
the administration itself. A citizen cannot waive in advance a right 
given him by law as against the executive authority (Conseil d’Etat 
19 novembre 1955, szeur Andréani); and conversely such authority 
cannot, either generally or in specific cases, renounce the benefit of a 
legislative provision granting it one power or another. Thus, it cannot 
lawfully decide that it will not collect a tax from some category of 
taxpayers or from some particular taxpayer, if the beneficiaries of 
this measure fulfill the conditions fixed by law to be subject to such 
tax (Conseil d’Etat 11 mai 1956, ville de Brest). Likewise, promises 
made to an official are without effect if they are contrary to the statutes 
governing the group (cadre) to which the interested party belongs 
(Conseil d’Etat 28 mai 1952, steur Chappin de Jouvry). 
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B. Respect For INDIVIDUAL RIGHTS 


Recognition for the benefit of citizens of individual rights, i.e., rights 
deemed essential in France in the Twentieth Century for human per- 
sons as such, or as an element of the state, is the second essential 
principle of the contents of the “rule of law.” 

1. The different individual rights. These rights, which constitute the 
basis of the status of French citizens and to which Frenchmen attach 
the greatest importance, are declared, either by the constitution, or by 
the law, or by jurisprudence. 

(1) Rights recognized by the constitution. The Preamble of the 
Constitution of 1946 recognizes in general, referring to the Declara- 
tion of the Rights of Man of 1789: the right of property, the right to 
strike, the right to employment, liberty of conscience and of religion, 
liberty of opinion, liberty of the press, liberty of trade unions, equality 
of citizens, the right to social assistance, the right to education. 

Clearly, the Preamble of the Constitution does not have the force 
of a constitutional law itself; but it is the solemn declaration of the 
will of the constituents and has great moral authority. Moreover, the 
courts have expressly taken account of it as regards the right to strike 
and the liberty and equality of citizens in respect of their race or re- 
ligion. In a judgment of January 22, 1947, the Civil Tribunal of the 
Seine, basing its conclusion notably on the Preamble of the Constitution, 
annulled the provision in a will in which the testator left his property 
to his granddaughter, with a clause revoking the legacy if she should 
marry a Jew. On the other hand, ordinary laws have formally declared 
the rights and liberties enumerated (excepting the right to strike). 

(2) Rights recognized by law. Ordinary laws have affirmed the 
liberty of the individual, the inviolability and liberty of the domicil, 
liberty of association, liberty of assembly, liberty of instruction, secrecy 
of correspondence. 

(3) Rights recognized by jurisprudence under the general prin- 
ciples of law. These principles enjoy by virtue of their recognition by 
jurisprudence the force of legislation, and violation thereof has the same 
effects as violation of the written law. On this ground, the following 
are recognized: 

(a) The principle of liberty under its different forms, even those 
not contemplated by the legislator. The notion of individual liberty is 
effectively defined and widely understood; it includes notably liberty 
to come and go.” Frequently the legislator has done no more than to 





12 An example will show with what rigor the jurisprudence protects this liberty: 
The Conseil d’Etat on the 17th of October, 1952 (Syndicat climatique de Briangon) 
annulled the order of the mayor of a health resort prohibiting on a permanent basis 
sojourn by any person suffering from TB in every establishment situated in a part of 
the commune, the so-called tourist zone, and prescribed that every individual desiring 
to sojourn more than 15 days at a hotel must seek medical authorization; it considered 
in effect that these measures infringed upon the liberty of going and coming. 
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afirm a liberty without indicating its exact content; jurisprudence has 
thus been called upon to define the scope of liberty of conscience, of 
liberty of religion, of liberty of instruction; it has widely extended 
liberty of commerce, briefly declared by a law of 1791; in the name of 
this liberty, local collectivities are prohibited from engaging in com- 
mercial or industrial activities. 

On the other hand, the Conseil d’Etat firmly declares liberty of 
opinion, which no text, apart from the Preamble of the Constitution, 
explicitly recognizes; it assures this liberty notably to officials who 
cannot be subjected to disciplinary sanctions or even to changes in 
rank, on account of expression of their ideas or their beliefs; similarly, 
it prohibits the ministers from excluding a candidate from the tests 
for a competition on account of his political opinions (Conseil d’Etat 
28 May 1954, sieurs Barel et autres). 

Finally, it is interesting to note that jurisprudence validates the 
different liberties not only for the benefit of the citizens as against 
the state and other public collectivities, but equally for the benefit of 
the members of a profession organized in an Order as against their 
Order. The Conseil d’Etat, in a decision of July 29, 1950 (Comité de 
défense des libertés professionnelles des experts-comptables brevetés par 
l’Etat) held that the laws conferring upon the authorities of the order 
the function of ensuring the defense of the honor and independence of 
the professions which they represent, have intended to confer upon said 
authorities the sum of the powers necessary to accomplish this function, 
but that these powers are limited by the individual liberties pertain- 
ing to members of the order as to citizens in general. It also annulled 
on January 4, 1952, a decision of the National Council of the Order of 
Physicians which had inflicted a sanction on a doctor for having, in 
a radio address, criticised certain remedial methods employed by his 
colleagues (sieur Simon). 

(b) The right of the individual to his own person. This right 
has been formally recognized in the following case: 

The law grants to war veterans with a hundred percent disability 
on account of TB an indemnity allowing them not to work and to 
enjoy treatment under the condition that those affected be treated 
under the supervision of the antituberculosis organizations. The Min- 
ister of Veterans refused the benefit of this indemnity to a pensionary 
who had refused to submit to a surgical operation ordered by the 
anti-TB organization which provided his treatment. The Conseil d’Etat 
considered that the refusal was illegal, for the interested party could 
lawfully object to a measure which would involve infraction of his 
corporal integrity. (Conseil d’Etat 11 July 1956, Ministre des Anciens 
Combattants c/ sieur Gros.) 

Likewise, the Conseil d’Etat, annulling as contrary to the principle 








162 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


of liberty of commerce the order of a mayor, who had generally pro- 
hibited the exercise in the streets of the profession of photography, set 
forth in the grounds for its decision that the municipal magistrate had 
the power to prohibit photographing passers-by in the street against 
their will (Conseil d’Etat 22 June 1951, siewr Dandignac); thus it 
recognized the right of the individual to his own features and to their 
reproduction. 

(c) The principle of equality, affirmed solely in the Preamble 
to the Constitution, has been broadly developed and extended by 
jurisprudence which has made of it a basic principle, a fundamental 
principle of French public law. The Conseil d’Etat clearly sanctions 
equality of all citizens before the law, and in regard to public charges; 
it is on this notion of equality of all as regards public charges that it 
has set the major part of its jurisprudence on the liability of the public 
power. On the other hand, it strictly applies equality of citizens for 
purposes of taxation. In a still more genera, manner, it has declared 
the principle that the administration must treat in the same manner 
every group of individuals who are in the same situation of law and 
of fact: equality and access to public functions; equality among the 
subscribers to the same loan; equality of treatment for merchants 
engaging in the same activities, etc. (Cf. infra pp. 174-5.) 

(d) The right of all citizens to have recourse against the acts 
of the Administration, even when the law provides that the competent 
authority “decides with sovereign discretion.” (Conseil d’Etat, 16 décem- 
bre 1955, Epoux Deltel; 17 May 1957, sieur Simonet.) 

2. Regulation of individual rights. 

But the liberties and rights that a citizen enjoys must not injure 
those that other citizens enjoy nor the public order which must exist 
in the interest of all within an organized state. The necessity of a limita- 
tion of liberties for the purposes stated above is thus unavoidable. 

The normal system. But such limitation under the French system, 
as we have seen, can result only from the law, so as to avoid all arbitrary 
consequence. Legislative intervention assumes various forms. 

(1) The legislator, in the first place, provides a precise regulation: 

(a) a purely repressive system may be established; in such case, 
the legislator allows entire liberty and limits himself to sanction abuses 
and excesses by texts of a penal nature. Such is the case for individual 
liberty, which is not only absolute but which is guaranteed by measures 
provided against those who may infringe upon it (articles 114 to 123 
of the Penal Code); thus article 114 states: “When a public official, 
an agent, or a representative of the government shall have ordered or 
done some arbitrary act, or one of a threatening character, whether 
against individual liberty or against the civil rights of one or several 
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citizens, or against the Constitution, he shall be condemned to the 
penalty of civil degradation.” 

(b) the legislator may provide a declaratory system; in such 
case, the activity of the citizen is free, with the sole condition of 
informing the administrative authority. Thus, syndicates are freely 
established, with the only reservation that their bylaws and the names 
of the administrators be recorded at the Prefecture. 

(c) finally, the legislator at times subjects the exercise of an 
activity to license. Such is true of shows, so-called of curiosity, and that 
of the movies. 

(2) In the second place, outside of any limitation prescribed as 
just explained, the legislator can confer upon an administrative au- 
thority general police powers to ensure the maintenance of public 
order. Thus, article 97 of the law of April 5, 1884, provides “the mayor 
is charged with municipal police,” which includes notably whatever 
concerns surety and convenience of passage in the public roads, public 
tranquility, and the maintenance of order, public hygiene, and health. 
Such powers conferred upon an executive authority would run the 
risk on account of their generality and their lack of precision of allow- 
ing their holder broad possibilities of arbitrary evaluation, and of 
resulting in grave infringement of public liberties. 

This risk in France finds its control in the recourse for excés de 
pouvoir which allows the administrative jurisdiction, upon appeal 
against police orders, to proceed to the reconciliation of two equally 
imperious legal obligations: between recognized public liberties and 
the necessity of maintaining public order.** 

(a) To effectuate this reconciliation the judge in a case of exces 
de pouvoir (abuse of authority) must proceed to an examination of 
the facts, the circumstances of time and place in which the police 
measure has occurred, and thus undertake a rigorous control of the 


18 The role thus conferred upon the administrative judge has been particularly well 
characterized by the Commissaires du Gouvernement before the Conseil d’Etat. M. Ro- 
mieu, in his conclusions of November 30, 1906, in the case, Jacquin, stated: “The Con- 
seil d’Etat is constantly called upon to investigate as a matter of fact whether in the 
manner in which the administration has used its powers, it has respected the rights 
that citizens enjoy under general or special laws; whether a certain prescribed measure 
is to be included, on account of its grave significance, in the category of those which it 
proposes to require, without violating the right of property or liberty of commerce or 
any other individual right; whether the situation of fact involved properly corresponds 
to the conditions which the legislator has set for obtaining such authorization.” 

M. le Commissaire du Gouvernement Teissier declared, June 5, 1908 (affaire Marc). 
“You thus will have to investigate whether the mayors have not abusively exercised 
the powers conferred upon them in the interest of public health and whether the pro- 
visions of the sanitary regulations are not contrary to some principle of public law or 
to some private right of particular importance. 

“Frequently this investigation will be a difficult undertaking and will necessitate a 
meticulous measure of the sacrifices that may be required, naturally in the general 
interest of the public health, on the part of individual rights and particularly property.” 
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discretion of the administrative authority. In this subject matter, he 
plays in fact the role of hierarchic superior of such authorities, as the 
Commissaire du Gouvernement Chardenet has indicated. 

(b) The courts in cases of excés de pouvoir have set forth the 
principles according to which they effect the necessary reconciliation 
that he has to make. 

Under normal conditions, the police decision is lawful only on con- 
dition that it is necessary, that it has the object of avoiding a real 
and serious menace of disorder; and only to the extent that it is 
necessary to avoid such menace. 

Thus, administrative authority can regulate liberties; it can never in 
a permanent or general manner prohibit an activity which is not 
unlawful or even subject it to license."* On the other hand, jurispru- 
dence takes account of the greater or less importance of the liberty in 
question, of the more or less active concern of the legislature to ensure 
it. For example, in the case of the right of property, a right especially 
protected by law, the police authority can enjoin individuals not to 
create one or another disorder, but it may not itself prescribe any 
measure; it must leave to the interested parties the choice of the means 
to comply with the injunction that it has formulated. As respects the 
important liberty of assembly, a mayor cannot lawfully interdict a 
public assembly, even if the danger of grave disturbances may be feared, 
unless only he does not have at his command sufficient police forces. 
The same is true for the liberty of the press.’* However, the mayor 
can prohibit a spectacle when there is danger of disorder, or refuse to 
let a caravan stay in a square or in a street of the town. 

The Systems of Exception. This concerns systems which restrict the 
exercise of public liberties in abnormal situations on account of a state 


14 Examples are numberless. We refer to a regulation to which we already have made 
reference because it is typical. Conseil d’Etat 22 June, 1951, Fédération Nationale des 
photographes filmeurs. The Conseil d’Etat annulled the order of a mayor subjecting 
the exercise of the profession of a film photographer to license. 

See in addition the decision of November 23, 1951, cited in note 15 below. 

15 Cf. for example, Conseil d’Etat of November 23, 1951, Société nouvelle 
d’imprimerie. 

“Considérant que s’il incombe aux autorités investies des pouvoirs de police de prendre 
les mesures qu’exige le maintien de l’ordre, elles doivent concilier l’exercice de leurs 
pouvoirs avec le respect de la liberté de la presse, et notamment du colportage et de la 
distribution, sur la voie publique, des livres, écrits, brochures et journaux garantie par 
la loi du 29 juillet 1881. 

“Considérant qu’en admettant méme les allégations du Ministre de l’intérieur selon 
lesquelles l’exposition 4 la vue du public et la distribution sur la voie publique du 
journal ‘Aspects de la France et du Monde’ auraient créé, en raison du caractére du 
journal et de la nature des articles qui y sont publiés, un danger pour l’ordre public, 
il ne ressort pas du dossier que ce danger, auquel il appartenait a l’administration de 
parer par des mesures restrictives appropriées aux circonstances de temps et de lieu, 
ait été de nature a justifier légalement, 4 l’époque oti elles ont été prises (May and 
June 1948), des décisions interdisant cette exposition et cette distribution sans limitation 
de durée et sur toute I’étendue des départements intéressés.” 
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of strike or serious internal disturbances. Such systems are exceptional 
in the sense that they must obligatorily be limited in space and in 
time. Like all other legal systems, the French system recognizes such 
systems of exception which are justified by the unusual dangers which 
should be avoided in such circumstances. Such are the state of siege 
(laws of Aug. 9, 1849 and Apr. 3, 1878) and the state of emergency 
(law of Apr. 3, 1955). A state of siege can be declared only in case of 
“eminent peril, resulting from a foreign war, or from an insurrection 
with armed force” (art. 1 of the law of 1878). A state of emergency 
can be declared in case of eminent peril resulting from grave infrac- 
tions of public order or national calamity (art. 1 of the law of 1955). 
Neither can be declared and terminated except by Parliament.” 

These two systems are characterized by extension of the powers of 
police and a parallel restriction of individual liberties (prohibition of 
circulation, control of arms, policing public places, provisions to re- 
move dangerous individuals). Moreover, military tribunals acquire 
competence to deal with certain crimes and delicts. The fundamental 
difference between a state of siege and a state of emergency is that, in 
the first case, the exceptional police powers can be conferred on the 
military, whereas, in the second case, they are always exercised by 
civil authorities. 

It is possible to compare with these two legal systems a jurispru- 
dential theory, so-called “in exceptional circumstances,” developed by 
the Conseil d’Etat. According to this theory, administrative measures 
which would be illegal in normal times become legal in certain cir- 
cumstances on account of the dangers which they seek to avoid. This 
theory was formulated for the first time in the arrét Heyriés (C.E. 28 
June 1918, S. 1922, 3. 49, note Hauriou). In this arrét, the Conseil d’Etat 
acknowledged that in time of war the government could relieve officers 
of their functions without having to follow the disciplinary guarantees 
introduced by law. This theory, which is related to the penal theory 
of the state of necessity, has been employed after a period of war or of 
grave disturbances affecting public order. But the Conseil d’Etat in 
each case investigates whether the nature of the circumstances really 
required exceptional measures and endeavors to limit the effects of such 
measures so that the administration may not be able to invoke this 
theory except on the ground of a powerful public interest. 


II. MEANS TO ENSURE THE SUPREMACY OF 
THE RULE OF LAW 


The “rule of law” is not understood in France as comprising only 
the enumeration of essential principles constituting legality. Such 





16 If Parliament is not in session, the state of siege can be declared by decree, but in 
such case the chambers automatically assemble 2 days later. 
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enumeration, interesting as it may be, is in itself without significance. 
It is not sufficient, in fact, to recognize in theory certain rights belong- 
ing to citizens, but it is also necessary that such rights should be really 
guaranteed and effectively sanctioned. The means available to citizens 
to have the rights ascribed to them by law respected, constitute in 
France the second aspect of the rule of law, an aspect inseparable from 
the first of which it forms the indispensable complement, to which, ac- 
cording to its greater or less effectiveness, it gives or does not give 
force. This second aspect must now be examined. 

A traditional principle, undisputed in France, is that the guarantee 
of rights, to be satisfactory, must be conferred upon jurisdictions that 
are independent of the legislative power and the executive power. The 
effectiveness of this guarantee will thus depend both on the organiza- 
tion of jurisdictions and the rules of procedure applicable in them and 
the means of recourse which such jurisdictions: make available to 
individuals whose rights are threatened. 


A. JURISDICTIONAL ORGANIZATION AND PROCEDURE 


1. The organization of jurisdictions involves essentially two prob- 
lems, the independence of the judges and their professional competence. 
(1) The independence of the judges is above all a question of 
recruitment. In France, after the unfortunate experience during the 
Revolution, the recruitment of judges by election, which subjects them 
to politics and has the danger of making them slaves of a party, was 
abandoned; this procedure is utilized only in exceptional cases for 
certain professional jurisdictions where the danger does not exist. 
Hence, the recruitment of magistrates takes place by nomination by 
the government; the problem of independence thus is a problem of 
independence as respects the government.’‘ 

(a) As concerns the tribunals of a judicial character, inde- 
pendence is ensured by the principle of irremovability from office of 
magistrates, a principle established since 1814 and included in article 84 
of the Constitution of 1946."° But in France the magistracy is a career 
which runs from the tribunals of first instance to the courts of appeal, 
then from the courts of appeal to the Court of Cassation. Permanent 
tenure thus appears an insufficient guarantee, for while it gives one 
who enjoys it the assurance of not being deprived of the position which 
he occupies, it does not assure him a normal career; it gives him no 
right to promotion, which rests in the discretion of the government. 
With a view to remedying this inconvenience, the Constitution of 


17 And in fact in France the independence of magistrates has never been threatened 
since 1789 by the legislative power or by a political party. 

18 The magistrates du ministére public, on the other hand, are subject to the hierarchic 
power of the Minister of Justice and do not enjoy permanent tenure. 
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1946 has replaced, for purposes of promotion, the intervention of the 
Minister of Justice, by that of the Conseil Supérieur de la Magistrature, 
an independent organ presided over by the President of the Republic 
and in part composed of magistrates elected by their colleagues. 

(b) As respects the administrative judges, they do not enjoy 
permanent tenure; but traditionally in France they enjoy great inde- 
pendence. As concerns the Conseil d’Etat in particular, since 1872 
there have been no instances of governmental intervention,” and ad- 
vancement of its members rigorously follows their seniority. 

(2) The professional competence of magistrates is ensured by 
recruitment on the basis of competitive examination. Entry into the 
judicial office is by way of a special competition whose difficulty, 
taking the number of candidates into consideration, is clear and whose 
tests demand extensive legal knowledge. Appointment to the Conseil 
d’Etat and the administrative tribunals is open only to students gradu- 
ating from the National School of Administration. Since the creation 
of this school in 1945, the Conseil d’Etat has always been elected by 
the most successful. 

(3) The questions of the independence and competence of judges 
in France for a long time have not presented any feature of concern. 
Public opinion, as well as the members of the bar, regard them as 
having been resolved in a satisfactory manner for the jurisdictions 
composed of career magistrates. 

But for a long time certain special jurisdictions have been created 
with judges ad hoc; these have been established for suits concerning 
special matters, in the interest of defined classes of litigants, in order 
to have them adjudged by their peers. The most typical examples are 
the tribunals of commerce, composed of merchants and industrialists 
elected by merchants and industrialists and appointed to settle com- 
mercial disputes, and the Conseils de prud’homme, in half composed 
of employers elected by the employers, in half of wage earners elected 
by wage earners, which is charged with cognizance of private disputes 
arising from labor contracts. In a more recent period, within the pro- 
fessional orders of pharmacists, accounting experts, architects, etc., 
disciplinary chambers have been established, jurisdictions with com- 
petence to impose sanctions (even so far as prohibition of exercise of 
the profession), on the members of their order. 

As regards these special jurisdictions, the legislator has taken pre- 
cautions, whether by providing in all cases for the possibility either 
of an appeal to the normal jurisdictions (court of appeal for the 
tribunal of commerce, for example), or a review en cassation to the 





19 The commissaires du Gouvernement, who have the role of ministére public in 
the section du Contentieux of the Conseil d’Etat, despite their title, are entirely inde- 
pendent of the public powers and are answerable only to their own conscience. 
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Conseil d’Etat or the Court of Cassation, or by having a career magis- 
trate preside over them (Conseiller d’Etat for the Disciplinary Section 
of the National Council of the Order of Physicians; juge de paix for 
the Conseil de Prud’hommes, for example). However, one may fear 
that these magistrates ad hoc may not always have legal competence, 
or even the impartiality that is to be found among career magistrates. 
But this inconvenience is pointed out by the jurists. The interested 
parties as a rule do not complain that they are subjected to the judgment 
of their peers. 
2. The jurisdictional procedure. 

(1) For private law the procedure is regulated in much detail by 
codes (Code of civil procedure, Code of criminal procedure). These 
codes date from Napoleon I; they are somewhat anachronistic in 
various of their provisions (but reform projects are in preparation). 
But the criticism that may be made of them (above all on the Code 
of civil procedure), is not the inadequacy of the protection which 
they ensure to litigants, but rather their formalism, which often seems 
excessive in our time. 

(2) The procedure before the Conseil d’Etat is determined in 
great part by the jurisprudence of the Conseil d’Etat itself; the pro- 
cedure before the administrative tribunals, by the law of July 22, 1889, 
modernized in 1953. The Conseil d’Etat applies on the grounds of 
“general principles of law” the essential rules of the Code of civil 
procedure. 

(3) In this report there can be no occasion to indicate these rules. 
We shall confine ourselves to cite those which are unanimously con- 
sidered as essential to guarantee a good system of justice. 

(a) The most important principle is, without any doubt, that of 
the adversary character of the procedure, in accordance with which all 
the documents in the dossier on the basis of which the tribunal will 
decide, must be made known to the parties in their presence and be 
subject to discussion by them or by a qualified attorney of their choice. 
In France any jurisdiction without absolute respect for this principle 
is inconceivable. Sometimes a law which establishes a specialized juris- 
diction fails to prescribe that the procedure before it should be adver- 
sary. But the Conseil d’Etat and the Court of Cassation have always 
supplemented such omissions and rigorously impose upon the jurisdic- 
tion in question the obligation of ensuring to the parties a procedure 
of this nature. 

(b) The principle according to which every jurisdictional de- 
cision must be motivated is equally regarded as important. The obliga- 
tion of stating the grounds for decision forms an indispensable guaran- 
tee for the litigant, a guarantee which alone in fact allows him to 
determine whether the tribunal has properly examined all his argu- 
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ments and has answered them in an appropriate manner and, accord- 
ingly, to decide whether it is desirable for him to make an appeal or 
to demand review en cassation. 

(c) The principle according to which every jurisdictional de- 
cision must include the names of the magistrates who have concurred 
therein appears equally indispensable to allow the litigant himself to 
determine whether the court was constituted conformably to the law 
and thus offers all legally established guarantees. 

(d) In public law, the Conseil d’Etat has laid down the funda- 
mental principle that decisions rendered by all administrative juris- 
dictions are subject to recourse en cassation before the Conseil, even 
when the law has not expressly provided such recourse. Also, the 
Conseil d’Etat allows recourse by way of “opposition” permitting a 
defendant in default after judgment to demand of the tribunal which 
rendered the default judgment that it retract, as existing in all juris- 
dictions even without a text so providing. 

(e) A tribunal can decide only on the basis of the arguments 
submitted to it by the parties. But the situation is different when con- 
siderations, relating to public order so-called are in question, which 
the judge must raise ex officio. Grounds of this nature, to be sure, are 
very few; essentially, they relate to the competence of jurisdictions or 
of administrative authorities and to various procedural delays. 


B. JupictaL MEANs AVAILABLE TO INDIVIDUALS 


In private law, an individual can always bring action in court to 
cause his rights to be respected by other individuals. We shall not 
insist on this point. From the viewpoint of the present report, what 
is important to examine are essentially the jurisdictional means avail- 
able to citizens to cause the rights which they have under law to be 
respected by the state. These means are chiefly two: 

1. The action on the ground of liability against a public collectivity. 
This action is very widely available, but it is quite similar to the action 
on the ground of liability under private law; we limit ourselves there- 
fore merely to mention it. 

2. Much more characteristic of the French system is the recourse 
for the exces de pouvoir which allows every citizen who has been 
injured to demand of the administrative jurisdiction annulment on 
account of illegality of any act issuing from an authority of the execu- 
tive power. We shall not undertake a study, even a summary one, of 
the recourse for exces de pouvoir, referring in this connection to the 
lecture of Professor Hamson: “Executive Discretion and Judicial 
Control,” but shall give certain indications on four points: 

(a) First, what persons are in position to initiate a recourse for 
exces de pouvoir? 
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To be received for this purpose, it is not necessary to assert a right; 
it is sufficient to justify an interest; and the notion of interest is very 
widely understood. Clearly, as Alibert writes (Le contrdle juridictionnel 
de l’Administration au moyen du recours pour exces de pouvoir), 
“Recourse for abuse of power is not the popular action of Roman law; 
citizens are iu receivable to seek relief in the interest of the collec- 
tivity solely for the purpose of causing the rule of law in general to be 
respected and to vindicate a violation of the law, or a misconception 
of legal morality.” This is why the simple quality of citizen of the 
state is insufficient to qualify him to bring this recourse. But it can 
be said that any individualized quality provides the necessary interest. 

We cite certain examples: 

(1) The quality of taxpayer of a commune or a department 
allows one to attack financial and fiscal decisions taken by the mu- 
nicipal or departmental Assembly. 

(2) The quality of elector of a commune enables one to con- 
test the acts relating to elections. 

(3) A property owner can have recourse against administrative 
decisions calculated to injure his interests as owner. 

(4) A merchant or an industrialist has standing in court to 
contest acts regulating his commerce or his industry, or infringing 
upon his rights in a more general way. 

(5) Civil servants may attack acts concerning their status; 
nomination, promotion; transfer; disciplinary measures; retirement, 
etc. . . . Candidates in a competition can raise objections to the or- 
ganization of a competition. 

(6) The local collectivities may contest acts of the supervising 
authority, and such authority, on the other hand, in cases where it 
does not have special powers, can attack the acts of local authorities 
subject to its control. 

(7) Groups (associations and syndicates) are qualified to insti- 
tute recourse against decisions prejudicing the collective or corporate 
interests of which they are in charge. 

(8) Sometimes a mere moral interest is sufficient. Thus, a min- 
ister of religion can appeal against an administrative decision which 
he regards as contrary to liberty of conscience or religion. 

(b) The quite informal and very inexpensive nature of the recourse 
for abuse of authority. The recourse is instituted without any other 
formality or expense than the obligation to draw it up on stamped paper 
(180 francs per page). The services of an attorney are not required. If 
the claim is accepted, no fee is charged. If it is rejected, its author must 
pay to the Treasury a fee of 5000 francs; and the judge still has the 
power to relieve him from this. 

(c) In support of a recourse for abuse of authority (exces de 
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pouvoir), only the grounds of legality can be employed, ie., defect 
of form; incompetence of the author of the act; violation of any rule 
of law (statute; administrative act; jurisdictional act; general principle 
of law, etc. . . .); détournement de pouvoir. 

We shall add a few words on this last ground which is the most 
curious, for it seeks to ensure respect, not so much of legality but of 
administrative morality. It allows the cancellation of an act performed 
by a competent authority, respecting the prescribed forms and ap- 
parently all the rules of law, because in performing such act the au- 
thority in question used his powers for a purpose other than that for 
which they were conferred upon him, in other words, for a purpose 
other than the general interest. We shall cite certain examples involv- 
ing individual rights: 

(1) The prefect has police power over the sanitation of non- 
navigable streams (which constitute private property); hence he can 
order them to be cleaned up; but he exceeds his powers if invoking 
the needed sanitation for the purposes of cleaning up a stream he 
requires its enlargement, an enlargement which could be obtained 
only by means of expropriation. 

(2) The mayor commits a détournement de pouvoir, by pro- 
hibiting the owners of taxies from taking employees, for he cannot 
in justification of such measures invoke the interests of circulation. 

(3) The situation is the same in the case of a mayor who orders 
the closing of a movie house for 8 days on the grounds that the owner 
of the establishment prevented a fireman of the commune from at- 
tending a show and thus prejudiced the public security; for it appears 
from the documents in the dossier that in the particular case the mayor 
did not act to ensure the public security, but as a matter of fact 
intended to impose a penalty. 

(4) A mayor similarly abuses his powers of police when he 
suppresses any possibility of parking in a square of a town for the 
vehicles of a private bus enterprise, as he undertook such suppression 
not, as he alleged, in the interests of circulation, but to favor another 
communal transport company. 

The great interest of détournement de pouvoir is that it allows the 
judge not to restrict himself to appearances but to make sure of the 
purity of the intentions of the author of the act. 

On the other hand, this ground can be invoked in all cases, even 
when the administration has received from the legislator a completely 
discretionary power. For such discretionary power is limited by the 
absolute necessity of acting in the public interest. 

(d) The recourse for exces de pouvoir can be initiated within a 
brief delay (2 months from the publication or notification of the act) ; 
for the public interest requires that the outcome of administrative de- 
cisions should not be held too long in suspense. 
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But two important exceptions must be remarked: 

(1) The first is peculiar to regulatory decisions made in matters 
of administrative police. When the period for recourse against an act 
of this kind has expired, such act becomes definitive. But if the circum- 
stances which justify it at the time it was taken have been changed, 
for example, if the threatened difficulty which made it necessary has 
disappeared, any interested party can demand of its author that it be 
repealed; if he declines, there will be a right of initiating recourse 
against such refusal. 

(2) The second is of a general nature. If a regulatory act has 
become definitive without recourse within the legal period, its illegality 
can nevertheless be invoked to support a recourse directed against a 
decision taken for the purpose of its application or execution, and thus 
will serve, if it is recognized by the judge, to obtain a cancellation of 
the decision in question. 


III. THE SUPREMACY OF THE RULE OF LAW AND THE 
CONCEPTION OF STATE INTERVENTION 


In its traditional conception, the superiority of the law principally 
implies protection of the liberty of citizens. It has thus a negative mean- 
ing, since above all it involves limitation upon infringement by the 
state of the liberty of each individual. But the state must also act posi- 
tively; this is the essential factor of social solidarity which the Preamble 
of the Constitution of 1946 faithfully reflects. The legal notion which 
controls in this case is less that of liberty than that of equality: in 
this conception of the state, it has the obligation to ensure the equality 
of all citizens, and on this ground will intervene in matters which 
theretofore it did not consider as of its essence, principally in the 
economic and social domain. In sum, it then serves to realize a con- 
ception harmonizing liberty and equality. 

A. The administrative jurisprudence has developed a body of rules 
relating to the positive action of the public services. Among these rules, 
some derive more or less directly from the law, and the Conseil d’Etat 
ensures their application; others are constituted by general principles 
of law. From these results a general theory of the conduct of public 
services in favor of the general interest. 

1. Chronologically, the first question which must be asked is this: 
have individuals a right to the creation of a public service? Here it 
is necessary to distinguish sharply between services of the state and 
services of local collectivities. 

As regards the services of the state, the right to the creation of a 
public service pertains to the discretionary evaluation of the legislator. 
Indeed, the orientation of state activity in one area or another, es- 
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pecially the economic, is regarded as an essentially political task. Never- 
theless, the Constitution of 1946 grants individuals a certain number 
of “rights,” and one might inquire whether these rights can justify 
an action seeking creation of the service in question. But here one 
collides with the supremacy of the legislative power: the right recog- 
nized by the Constitution exists only as a possibility and it becomes 
effective only if it has been recognized and regulated by a law which 
creates the public service declared by the Constitution. It is sufficient 
in this connection to take a most significant example. The Constitu- 
tion decides that “every human being who, by reason of his age, his 
physical or mental state, the economic situation, becomes incompetent 
to work has the right to obtain from the collectivity appropriate means 
of existence.” Assuredly, the legislation on unemployment, pensions, 
industrial accidents was antecedent to this provision, but the rights of 
the interested parties resulted from such legislation and not from the 
Constitution. The general principle which it formulates was material- 
ized only by the law of June 30, 1956, creating the National Fund of 
Solidarity; from that moment the right of the interested parties came 
into being. 

The situation is different for local collectivities, for the law imposes 
on them the creation of certain public services, so-called “obligatory 
services.” Interested parties therefore have the possibility of contesting 
before the administrative judge the legality of decisions refusing to 
introduce such services. Thus for the communes, certain services are 
provided by art. 136 of the law of Apr. 5, 1884 (police, burial, public 
education, etc. . . .). 

2. Individuals thus do not have a right to the creation of a public 
service unless this creation is imposed by law. On the other hand, the 
Conseil d’Etat has recognized their having a right to the functioning 
of a service, once such service is created. The principle was stated in 
a celebrated case (C.E. 21 December 1906, Syndicat des propriétaires et 
contribuables du quartier Croix de Seguey-Tivoli, S. 1907.3.33, concl. 
Romieu, note Hauriou). The company holding a tramway concession 
had ceased to run a line in a quarter of Bordeaux. Those using it 
formed a syndicate to protect their rights. They demanded of the 
prefectoral authority that the company should be required to furnish 
the service. Upon refusal by the prefect, the interested parties attacked 
his decision before the Conseil d’Etat. The essential question was to 
know whether recourse for excés de pouvoir would be allowed against 
this decision. The recourse having been allowed, it thus appears that 
those using a public service may be admitted to attack a decision 
partially suppressing the service or refusing to have it operate. “If the 
administration,” stated commissaire du gouvernement Romieu, “does 
a positive act violating the rights of those using a service, which they 
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have been assured by the texts constituting the public service organized 
for them, . . . recourse for excessive authority is incontestably open 
to the user to have the illegal act stricken.” 

This doctrine has not been modified since 1906. Thus the Conseil 
d’Etat more recently has declared that recourse would be received 
when sought by the parents of pupils in establishments of public in- 
struction, against a decision suppressing or reducing, contrary to law, 
the services of chaplains in these establishments. (C.E. ler avril 1949, 
Chauveau, D. 1949, 531, concl. Gazier, note Rolland.) 

3. Individuals not only have the right to the operation of a public 
service, but the Conseil d’Etat also holds that they must all be in a 
legal situation of equality as respects the service. The purpose of the 
administration in the operation of public services, is satisfaction of the 
public interest. Every measure which would create a distinction between 
users thus infringes upon the very purposes in view of which the serv- 
ice was created and allows the users prejudiced thereby to bring a 
recourse for exces de pouvoir against the measure which has introduced, 
in the functioning of the service, a preference or an arbitrary exclusion. 

This rule of equality as respects the public service, has never been 
formulated in a text, but it is nevertheless always implicitly recognized 
by the Conseil d’Etat (C.E. 29 December 1911, Chomel, Rec. p. 1263). 
For a number of years, the Conseil d’Etat has declared it in a formal 
manner among the general principles of law. In a decision of March 9, 
1951 (Société des Concerts du Conservatoire, Droit Social 1951, p. 368, 
concl. Letourneur, note Rivero), the High Assembly annulled an ad- 
ministrative act as “having ignored the principle of equality which 
governs the functioning of public services” (cf. similarly C.E. June 25, 
1948, Sociéte du Journal l’ Aurore, S. 1948.3.69, concl. Letourneur). In 
the same manner, the Conseil d’Etat has established the rule of equality 
of citizens as respects public charges (December 16, 1949, Simonet, 
rec. p. 553), equality for taxation (C.E. April 1, 1955, ville d’Arles, 
Act. Jur. 1955.11.237, note Drago), equality in economic regulations 
(March 22, 1950, Société des ciments francais, Rec. p. 175); equality 
in the use of appurtenances of the public domain (November 18, 1949, 
Carlier, S. 1950.3.49, note Drago). 

But jurisprudence does not confine itself within a too strict concep- 
tion of equality which, were it applied without variation, would finally 
result in an objective the converse of that which is sought by the 
service. It interprets the rule of equality with flexibility and admits that 
differentiations are possible and lawful when they are justified by the 
situation of the user in reference to the service, or when there results 
for the service a compensation which definitely is to the advantage of 
the general interest. Thus the Conseil d’Etat has admitted the legality 
of lower tariffs for wholesale consumption of electricity (May 19, 1939, 
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Gughelheim, R.D.P. 1939, p. 509, concl. Latournerie), different rates 
in the establishments of assistance (March 15, 1946, Odilon Platon, 
Rec. p. 79), different rates applicable to taxation when this involves 
favoring an enterprise in the interest of the national economy (June 29, 
1951, Syndicat de la Raffinerie de soufre francaise, Rec. p. 377). 

4. All these rules show, in a word, that the purpose of the public 
service consists in the satisfaction of the general interest. “When the 
state, a department, or a commune organizes a public service,” a com- 
missaire du Gouvernement has said, “it is to obtain for the collectivity 
the satisfaction of general needs, of which private enterprise could 
ensure only imperfect and intermittent satisfaction (Conc. Helbronner, 
in Conseil d’Etat, July 18, 1913, syndicat national des chemins de fer, 
S. 1914.3.1, note Hauriou). The jurisprudence previously cited shows 
that any measure infringing on the general interest will be subject to 
annulment by the administrative judge. This forms a real system of 
morals for the functioning of public administration. But the notion 
of the general interest is not a legal notion, and the Conseil d’Etat 
has interpreted it differently according to the conception it has had of 
the role of the state. At the beginning of the twentieth century, the 
notion of the general interest was still regarded as coinciding with 
that of public necessity; in other words, the Conseil d’Etat interpreted 
it in a very narrow manner, but conforming to the conceptions of 
economic liberalism according to which the state must avoid interven- 
tion in private activities (C.E. April 4, 1916, Astruc, S. 1916.3.41, note 
Hauriou). 

After the end of the first World War, the evolution of jurisprudence, 
however, had to be more rapid, and the Conseil d’Etat proceeded to 
justify on the ground of general interest more and more obvious in- 
terventions of the state in economic life and in the social domain. It is 
impossible, within the space of this report, to set forth in detail the 
jurisprudence reflecting this evolution. The decisive turning point is 
located in the vicinity of the year 1933, from which time, according to 
the formula of Mestre, “the public interest absorbs the economic in- 
terest.” For example, the Conseil d’Etat has admitted the lawfulness 
of the creation of enterprises by the communes with a view to stabiliz- 
ing economic conditions (cf. for instance C.E. November 24, 1933, 
Zénard, S. 1934.3.105, concl. Detton, note Mestre). 

To be sure, the Conseil d’Etat has always proclaimed, in principle, 
liberty of commerce and of industry as declared by the laws of 
March 2-17, 1791. But it admits that public collectivities can make 
inroads upon this whenever the public interest is involved. A recent 
decision clearly shows that it has a most flexible conception of economic 
liberalism (C.E. June 17, 1956, Siméon, Act. Jur. 1956 II.89). In this 
decision it admitted that a commune could decide upon the extension 
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of municipal production of ice for consumption; since “this extension 
has the object of satisfying needs relating to public hygiene and health, 
and on this ground, relating to public interest, for which sufficient 
provisions had not been made at the date of the contested deliberation, 
by the sole private producer serving the city.” 

The same attitude has been adopted as respects the social interest 
which is, according to present jurisprudence, equally incorporated in 
the notion of public interest. In the important decision Naliato of 
Jan. 22, 1955 (R.D.P. 1955, p. 716, note Waline), the Tribunal of Con- 
flicts decided that “the purpose of the social interest which the state 
and the administrative collectivities have in view in providing vacation 
colonies, gives to this organization the character of a public service.” 

Thus, the action of the state and of administrative authorities with 
respect to the general interest, is always controlled by the Conseil d’Etat. 
But the interest of present jurisprudence principally consists in the 
constant extension of the notion of general interest by virtue of which 
the administrative judge declares legitimate administrative interven- 
tions in domains previously reserved to private enterprise. 

B. In the course of recent years, the state has tended to associate 
individuals in its action of intervention. 

1. In the first place, the administrative authority has sought more 
and more to seek out information and advice from qualified individuals 
before making its decisions. For this purpose, it has formed in its 
midst consultative organs. These may be composed: 

(a) solely of specialized officials, technicians, 

(b) if there is involved application of the statute applying to 
officials, of representatives in equal number of the administration and 
of the personnel (commissions paritaires), 

(c) in part of representatives of the administration, in part of 
individuals, in general members of representative groups of the private 
interests concerned. 

These organs, called councils or commissions, are more and more 
numerous. We refer only to a typical example: the contribution for 
licenses is an excise received for the benefit of local collectivities which 
is imposed upon the liberal professions, commerce, and industry; the 
tariff varies according to each profession, not only in rate, but also in 
method of computation. In 1953, the legislature sought to rejuvenate 
the existing tariff which dated from 1880, and decided that the more 
modern tariff, applied since 1945 in three départements on an experi- 
mental basis, should be extended to the entire French territory com- 
mencing January 1, 1957. But a commission was set up, charged on 
the one hand to determine the condition of such extension and to 
propose modifications therein, and to propose modifications which it 
declared necessary; on the other hand, to supervise in the future the 
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proper application of the new tariff. This commission is composed one 
third of parliamentarians, presidents of general councils, and mayors; 
one third of representatives of interested administrations; one third of 
representatives of the chambers of commerce and different organiza- 
tions representing the liberal, commercial, and industrial professions. 
It is presided over by a conseiller d’Etat. 

2. Sometimes the legislator goes further and provides for the partici- 
pation of individuals in the very conduct of public services. 

Such is the case notably in numerous public establishments of in- 
dustrial and commercial character, and in the nationalized enterprises, 
where the councils of administration comprise: one third representing 
the administration, one third representing the personnel, one third 
representing the consumers. 

3. It is indispensable to note the important role devolving upon the 
professional syndicates in the representation of the personnel in these 
various councils and commissions, and even in the organization of 
labor. Thus, the law of February 11, 1950, has provided that on the 
demand of a syndical organization of employers or employees, the 
Minister of Labor can call a meeting of mixed commissions with a 
view to a collective labor contract having as its object the regulation 
of the relations between employers and employees in a determined 
branch of activity in the entire territory; these commissions are com- 
posed of representatives of the syndical organizations, Similarly, under 
the same law, the Minister may on the demand of the most representa- 
tive syndical organizations extend collective contracts to the nonsigna- 
tories or to their groups. Finally, a superior commission of collective 
contracts includes 15 members representing the labor syndicates. 











ROBERT B. LOOPER 


The Treaty Power in Switzerland 


The question of the proper scope of the treaty power has long been 
considered one of the most difficult constitutional problems in a fed- 
eral system. There is already a large literature on the subject as it 
relates to the three English-speaking federations—the United States, 
Canada, and Australia. Recent controversies over the Bricker Amend- 
ment (and related proposals to limit the treaty power) have brought 
the problem into even sharper focus in America. There is, however, a 
surprising dearth of literature on the Swiss experience with the con- 
stitutional problems involved in the treaty process. In part this dearth 
is due to the linguistic barrier to much of the Swiss material; in part 
to the unique nature of the Swiss Constitution which tends to give an 
insular appearance to Swiss legal developments. But I shall hope to 
show that the Swiss experience yields an illuminating comparison with 
that of the English-speaking federations, and that examination of Swiss 
constitutional developments shows the central virtue of the compara- 
tive method to be not less valuable in public than in private law: to 
see a legal problem in perspective, discerning which parts of the prob- 
lem are intrinsic and which are adventitious. 


UNIQUE FEATURES OF THE Swiss TREATY POWER 


Switzerland, although truly a federal state, does not fully exhibit the 
constitutional problems that are evident in the English-speaking fed- 
erations. First, the judiciary has not the same power of judicial review 
found in the other federations, so that legislative supremacy over the 
Constitution precludes many of the difficulties relative to the imple- 
mentation of treaty obligations. Second, its plural executive body and 
the high degree of legislative participation in the treaty process both 
obviate many of the problems arising from a constitutional separation 
of powers. Third, the procedure for challenging treaties by popular 
referendum provides the only ultimate sanction for the constitutional 
division of powers between federation and cantons, so that in Switzer- 
land the problem of treaty performance is more political than legal. 
Fourth, its high degree of centralization of the past fifty years tends 
to place Switzerland almost in the position of a unitary state, so that 
many of the peculiarly federal problems have not arisen. Finally, be- 
cause of her peculiar neutral position defined by the Congress of Vienna 
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and because of her abstention from membership in the United Nations, 
Switzerland simply has not faced many of the constitutional problems 
posed by modern internationalism. For these reasons no extensive body 
of case law is to be found in the Swiss constitutional experience, and 
such features as we discuss here are based on constitutional text and 
practice. This is not to say that the Swiss experience is any the less 
illuminating. Its peculiar executive, its principles of direct democracy, 
its lack of a supreme judiciary, and other unique features of its gov- 
ernmental organization help to bring out in greater relief problems 
that will be observed in the other federations. 

The Swiss cantons had several centuries of history behind them at 
the time when the Swiss Confederation came into existence in its pres- 
ent form. By the middle of the sixteenth century, nearly all the cantons 
were connected with the old Confederation.* After the defeat of Na- 
poleon, the Congress of Vienna in 1815 vested the highest power of 
the Confederation in a Diet composed of ambassadors from each canton. 
As in the Confederation in America, the fatal weakness was the 
inability of the Diet to enforce its decrees. Economic conditions, popu- 
lar representation, the advancement of manufactures, communication, 
and transportation all called for more political unity. After two force- 
ful though abortive revolutions, the impossibility of the 1815 arrange- 
ment continuing had become obvious by 1846. On September 12, 1848, 
the Constitution which at present forms the fundamental laws of the 
Confederation was adopted by a large majority of the Swiss people. 
Thereafter, the combined effects of centralization in Europe, the 
movement of Kulturkampf and economic liberalism in social matters, 
led to a revision of the Constitution in 1874. 

Article 71 of the Constitution provides that, subject to the rights of 
the people and the cantons, the supreme authority of the Confederation 
is exercised by the Federal Assembly. This Assembly is composed of 
two chambers: the National Council and the Council of States, both 
with equal powers. Article 3 provides that the cantons may exercise 
all the rights not delegated to the central government. As in the United 
States and Australia, residual powers are vested in the component 
states. Various articles enumerate the rights exercisable by the Con- 
federation. Thus the federal government is one of limited powers. The 
Constitution establishes the legislative power of the central legislature, 
and only within the limits of the Constitution can the Federal Assembly 
legislate. 

The theory that the central government is the creature of the com- 
ponent states has naturally arisen from historical experience in the 
Swiss federation, just as it has in the American. This theory could ob- 


viously have no application in the Commonwealth federations because 


? Rappard, La Constitution de la Suisse, 1848-1948 (1948) passim. 
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the constitutions of those countries took the form of Imperial enact- 
ments; in no sense was the central government of those federations 
created out of the component states. But the doctrine that the central 
government can operate only within the powers which the states and 
the people have delegated to it has had considerable effect on the course 
of constitutional interpretation in Switzerland, even if it may now be 
more or less dormant in the field of foreign affairs. 

Further, the Swiss Constitution is very flexible and can readily be 
amended either by the ‘popular initiative’ (Art. 121) or by action on 
the part of the Assembly (Art. 120). The Constitution cannot be 
termed a permanent distribution of legislative powers but only a 
guide to their current distribution between the Assembly and the can- 
tons. In other words, in the case of a question of competence on a given 
subject, it is to be presumed that if there is no mention of this subject 
in the Constitution, the competent authority will be the cantons. On 
the other hand, though the cantons have no means of extending their 
powers at the expense of the Confederation, it will always be possible 
for the latter, by means of a popular vote, to assume powers at pres- 
ent assigned to the cantons. Swiss constitutional law has therefore 
tended to develop in a unitary direction in accordance with political 
and economic circumstances. 

The Swiss Constitution provides for an executive of seven men, 
theoretically subject to the strict control of the Federal Assembly. 
This executive body is known as the Federal Council and is elected 
for a term of four years by the Assembly, in joint session, shortly after 
the election of the National Council. The Assembly annually elects 
the Chairman and Vice Chairman of this executive body. All its mem- 
bers are of equal status. Like the President of the United States, the 
Federal Councillors are not members of the Assembly, but unlike the 
President, they are always represented on the floor of each house when- 
ever any important subject is under discussion. The powers of the 
Federal Council are very extensive. Although legally the servant of 
the Assembly, it exerts in practice almost the same power as the British 
cabinet, for it is the dominating force in the introduction and passage 
of public legislation. Like the British cabinet, its influence is due 
mainly to the fact that it is composed of the leaders of the legislature; 
yet its peculiar strength lies in the fact that, having a fixed tenure upon 
election, it is not thereafter politically responsible to the legislature. 

The role of the executive in the treaty-making process is not as 
clear as that in the United States. The Federal Council has not, in 
theory at any rate, such a free hand as the American president. Theo- 
retically, the Council must do the bidding of the Federal Assembly, 
and any resolution passed with respect to foreign affairs must be 
meticulously performed by the Council. But since in practice the 
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Council’s position as a leader in initiating policy legislation approaches 
the dominant position possessed by the British cabinet, it may be 
properly considered the actual instigator and negotiator in foreign 
relations. 

Although the actual negotiation of treaties is within the province 
of the Federal Council, the Swiss treaty-making procedure embodies 
the widest type of legislative control over the ‘capacity’ part of the 
process of any of the main federations. In brief, the procedure is as 
follows: After negotiation, treaties are submitted to the two Federal 
Chambers with the advice and observations of the Council. They are 
then submitted to an ad hoc committee of the Chamber to which they 
were originally referred, which presents a report, either oral or written, 
preceding a full debate on the measure. The procedure is duplicated in 
both Chambers, which in Switzerland have identical powers. After 
agreement is reached, the two Chambers pass a law (arrété) approv- 
ing (if that be the case) the treaty and giving the Federal Council 
the power to ratify it. The executive act of ratification is then carried 
out in pursuance of this legislation. 

Notwithstanding the predominance of the Federal Council, treaties 
must go through both Chambers and be duly passed in the form of 
an ordinary statute before they are constitutionally concluded. In this 
process the Federal Assembly acts both as a consenting body and as 
a legislative body. Its act is both a precondition for ratification and 
an incorporation of the treaty (once ratified) into municipal law.’ 
All treaties, then, are self-executing, in the sense that the Federal 
Assembly need not perform a further act to give effect to the treaty 
as internal law. Even after the legislative stage, however, treaties are 
still subject in many instances to the optional referendum. After ‘ap- 
proval’ and before ‘ratification’ may come the extra stage of the arrété 
of approval being challenged and subjected to a referendum by 30,000 
voters as provided in Art. 89. Under these conditions of legislative and 
popular participation in the treaty process, freedom of the executive 
in foreign affairs is virtually impossible. Although it is often argued 
that because of its peculiar political situation and diminutive size 
Switzerland has no need for a strong organ in control of foreign rela- 
tions, some attempt at the creation of executive discretion has been 
inevitable. 

The American use of the executive agreement is to a small extent 
paralleled in Switzerland. Although the Federal Council is theo- 
retically the servant of the legislature, Swiss constitutional law fully 
recognizes the right of the Federal Council to enter into and conclude 


international agreements in certain instances without the approval of 


2 Arnold, Treaty Making Procedure (1933) 65. 
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the Federal Assembly.’ The first instance is when the Assembly has 
given the Council special or prior authorization to enter into a treaty. 
This, of course, is analogous to delegation in the United States. The 
theory is that the legislature still retains control over the treaty-making 
process, but the details of the treaty are left to the Council for negotia- 
tion. The second instance is “when the matter in issue is concerned 
with the exchange of declarations touching accessory questions.” The 
third situation when the Federal Council does not require Assembly 
approval is in cases of emergency or “provisional ordering of inter- 
national relations and especially with the view to commercial adjust- 
ments.” Speed and secrecy are often essential in the conduct of foreign 
affairs, and the Swiss Constitution was presumably making provision 
for such cases. Fourthly, the Swiss Assembly allows the Council full 
authority to arrange for the execution of agreements that have already 
been approved. As approval of an agreement also émpowers the Council 
to apply it, this provision would enable the Council to make subsidiary 
rules with the other state with regard to the application of the agree- 
ment. Finally, the Assembly’s approval is not necessary when Switzer- 
land acquires rights only, and incurs no obligations under an interna- 
tional agreement. Admittedly, these exceptions still leave relatively 
small scope for executive discretion. Switzerland, owing to her pe- 
culiar neutral position defined by the Congress of Vienna in 1815, 
perhaps has no need of all the constitutional instruments of interna- 
tional intercourse that a country like the United States uses to effectuate 
its policies. 

Of the main federations Switzerland represents the extreme in the 
small scope given to the executive in the ‘capacity’ part of the treaty 
process, as it represents the extreme in the protection of cantonal and 
popular rights. Admittedly, the constitutionality of federal treaties can- 
not be challenged in the Federal Tribunal.* But the legislature itself 
forms a necessary part of the treaty process, and treaty provisions are 
subject to the same stringent regulations that govern the promulgation 
of national laws. This legislative participation is further enhanced by 
the principle of full democratic participation in determining the state’s 
foreign commitments. By a constitutional amendment in 1921, Article 
89 now provides that treaties concluded by Switzerland which purport 
to bind the state indefinitely or for a period of more than fifteen years 
must be submitted for the approval of the people in a referendum before 


8 These observations are made on the basis of the reply of the Swiss government to 
a questionnaire in 1933. It is contained in Arnold, ibid., 64. 

*It is true that Article 113 provides: “The Federal Tribunal takes cognizance of: 

. 3. appeals against violation of constitutional rights of citizens, and appeals of 
private persons against violation of concordats or international treaties.” But this must 
be read in connection with the following paragraph: “In all the above cases the Fed- 
eral Tribunal shall apply the laws and the universally binding arrétés passed by the 
Federal Assembly, and the treaties which it has ratified.” 
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they are constitutionally effective, if thirty thousand people or eight 
cantons demand it. This is the highest form of control over the execu- 
tives’ treaty-making powers in any of the main federations. 

This referendum procedure for challenging treaties was a conse- 
quence of the Gotthard Treaty of 1909 which aroused the ire of Swiss 
chauvinists. Their agitation resulted in a constitutional initiative which 
sought to attach the challenge procedure to all future treaties. The 
initiative proposal had not been voted upon by the outbreak of the 
first World War, and was postponed, but when the voting was held 
after the war the proposal was accepted in 1921 by a large majority. 
The procedure has only been used once—though twenty-two treaties 
have been challengeable—on 18 February, 1923, when a convention 
with France was challenged and rejected. Since then no treaties have 
been challenged.” 

The challenge procedure is apparently an easy one to evade by the 
simple expedient of not negotiating treaties which purport to have 
unlimited duration or a duration more than fifteen years. Exactly what 
sort of duration provision is necessary to place a treaty under the pur- 
view of Article 89 is not clear. The German text of the Article reads 
‘for an unlimited duration’ while the French reads ‘for an indeterminate 
duration.’ Where the duration is limited, for example until certain 
notice is given, but is indeterminate, it is not certain which is meant. 
The interpretation least favorable to the people is in practice chosen. 

The wisdom of this type of democratic participation in the treaty 
process has been often disputed by foreign commentators on the Swiss 
Constitution. In actual Swiss practice the optional referendum challenge 
has apparently not operated to hamstring the treaty-making power, 
simply because it has not been widely used. But obviously a legislature 
which has to consider the possibility of a direct mandate of the people 
on single issues will pause before entering into a treaty which has in- 
ternal effects. In the modern world, many treaties call for secrecy and 
dispatch, and commercial as well as political agreements may fall in 
this category. Of course, this consideration hardly applies to ‘interna- 
tional legislation’ embodied in multilateral law-making treaties. The 
great argument in favor of the Swiss practice is that international legis- 
lation has such an immediate impact on domestic law that it should be 
effectuated only after the most thorough and careful consideration. 


TREATIES AND FEDERAL STATUTES 


Since in Switzerland treaties become operative as internal law upon 
ratification, the question arises as to the ranking of treaty law with 


municipal rules derived from other sources. Three possible types of 


5 It is, strictly speaking, the federal law sanctioning the treaty which is the text 
challengeable, rather than the treaty itself. 
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conflict are apparent, for a treaty may be inconsistent with (a) the 
Constitution, (b) a federal statute, enacted either prior to or subsequent 
to the treaty, and (c) cantonal laws. Before turning our attention to 
this third type of conflict, which is the peculiarly federal problem, it 
may be well to examine the relationship between treaties and the federal 
Constitution and statutes. 

In the case of conflict between a treaty and the federal Constitution, 
the position is quite simple. Just as the courts will not review the con- 
stitutionality of federal statutes, so they will not pass on the consitu- 
tionality of federal treaties. The court must enforce the terms of the 
treaty, despite an asserted conflict, for Article 113 of the Swiss Consti- 
tution declares that the Tribunal “shall apply the statutes and the 
general joint resolutions of the Federal Assembly, as well as the treaties 
which it has ratified.” Thus in one case the federal Tribunal declared: 


“The argument that article 18 of the Hague convention violates 
article 4 of the Constitution . . . cannot be taken seriously. For 
according to the Constitution, article 113, par. 3, treaties approved 
by the Federal Assembly are binding on the Federal Tribunal and 
cannot be attacked for unconstitutionality.” ° 


In another case it was alleged that the Austrian-Swiss treaty conflicted 
with Article 59 of the Swiss Constitution, requiring personal actions to 
be brought at the defendant’s domicile. In refusing to consider this 
argument, the court said: 


“Article 59 of the Constitution may be brought in only for the 
construction of the treaty insofar as the latter’s provisions have 
taken account of the constitutional guarantee.” ‘ 


Although the court will obviously attempt to interpret the treaty so 
as to make it consonant with the Constitution, it may not refuse to 
enforce the treaty’s terms because of a clear conflict with a constitutional 
provision. 

The relationship of treaties to federal statutes is not so apparent. It 
might be thought that Article 113 of the Constitution clearly equates 
treaties with statutes, when it declares that the Tribunal “shall apply 
the statutes . . . of the Federal Assembly, as well as the treaties which 
it has ratified.” However, the authorities are in disagreement on the 
question whether treaties, on becoming part of national law, are then 
equal in rank to statutes or are superior to them. 

Professor Paul Guggenheim, in his standard work,° asserts the rule 
of treaty superiority: 

® Scharf v. Saxer (1938) 54 Tribune Fédérale I, 40. 

7 Heini v. Pietsch (1931) 57 Tribune Fédérale I, 49. 


8 Lehrbuch des Vélkerrechts (1947) 35-36. This view is repeated in the revised (1954) 
French language edition of his work. 








the 
uent 
n to 
n, it 
leral 


tion, 
con- 
situ- 
the 
msti- 

the 
aties 
red: 


lates 
For 
oved 
and 


icted 
1s to 


this 


- the 


have 


y so 
e to 
onal 


t. It 
lates 
pply 
hich 
_ the 
then 


rule 


1954) 








LOOPER: THE TREATY POWER IN SWITZERLAND 185 


“In case of a conflict between the rule of conventional interna- 
tional law and the internal Swiss rule, the international law rule 
governs according to prevailing judicial precedent, even when the 
situation is subject to a contrary-to-international-law internal rule 
that came into force later (than the treaty).” 


Professor Z. Giacometti ® takes the opposite view: 
pp 


“Tf there is a clear conflict between treaty and later statute, how- 
ever, the judge has to apply the treaty-violating statute as lex 
posterior. ... This rarely happens. According to Guggenheim 
on the basis of prevailing federal precedent, the international law 
rule governs when the situation is covered by internal law rules 
conflicting with international law. But the judgments of the Fed- 
eral Tribunal cited by him do not seem to me to be entirely 
conclusive.” 


Professor Verdross *° has endorsed this latter proposition, relying not 
only on Swiss but on British and American cases. 

The two leading Swiss cases on this point seem to fall on opposite 
sides of the fence. The decision mainly relied on by Guggenheim is 
the Lepeschkin case decided in 1923.” In this case the court expressed 
a theory of transformation of the international treaty into national law 
which seemed to place treaty-based law beyond the reach of legisla- 
tion. What the court may actually have meant, however, was that 
treaties can be excised from internal law only by the statute-making 
authority. Since both of these authorities are the Federal Assembly, 
treaties and statutes could still be viewed as on a par. 

The Steenworden case** in 1937 seemed to take precisely this view. 
Here the court said: 


“So if there is conflict between a federal law and an international 
convention governing the same matter, the convention necessarily 
is not superior to the law. Each, as internal legislation, having 
the same force, the conflict between them should be settled like a 
conflict between two contradictory statutory texts, by the rule 
lex posterior derogat priori... .” 


And the court cited the Lepeschkin case as supporting this view, but 
without actually comparing the two decisions. Thus, the Steenworden 
case, though never relied on expressly in a later decision, seems to 
state the opinion of the Swiss Federal Tribunal today. Guggenheim, 





® Schweizerisches Bundesstaatsrecht (1949), § 80, pp. 829-830. 

10 Vélkerrecht (1951) 62. 

11 Lepeschkin v. Upper Court of Zurich and Gosweiler & Co. (1923) 49 Tribune 
Fédérale I, 188. 

12 Steenworden v. Société des Auteurs (1937) 59 Tribune Fédérale II, p. 331; re- 
printed in part in (1935-37) Annual Digest of International Law Cases, No. 4. 
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who has support in decisions prior to the Steenworden case, acknowl- 
edges this latter case as clearly contrary to his view. Though the rule 
of treaty superiority was for a while often stated and sometimes ap- 
plied, the contrary rule of the Steenworden case that statutes and 
treaties are of equal rank now has stood unimpugned for nearly 
twenty years. This would appear to make the Swiss constitutional 
doctrine on this point coincide with the well-settled rule in the United 
States. 


Tue FeperAL TREATY Power AND CANTONAL LEGISLATIVE COMPETENCE 


The impact of the federal treaty power on cantonal legislative com- 
petence can be examined from the view of both the treaty-making 
power and the treaty-implementing power. The Constitution of Switzer- 
land does not give the Federal Assembly any express right to imple- 
ment treaties; but, under Article 8, the power or capacity to conclude 
international agreements belongs exclusively to the Confederation, 
and only within strict limits and exceptionally have the individual 
cantons the right to conclude their own agreements with foreign states. 
And the capacity to enter into any type of agreement has, by consti- 
tutional practice, been recognized as inherent in the federal government 
even on matters which lie within the domain of the cantonal legislative 
competence.” 

In special cases, the cantons retain the right of concluding treaties 
with foreign powers upon the subjects of public economic regula- 
tions, cross-frontier intercourse, and police relations.“* But the Consti- 
tution specifically provides that such arrangements should contain 
nothing contrary to the rights of the Confederation or of the other 
cantons. Even over these types of agreements that lie within the au- 
thority of the cantons, the Federal Council maintains a definite measure 
of control in virtue of the provision in Article 10 to the effect that 
official relations between the cantons and foreign governments or their 
representatives shall be conducted through the Federal Council. How- 


48 Walther Burckhardt, 2 Le Droit Fédérale Suisse (1935) 464, 5 zd., 414. For further 
information on this point see: F. Fleiner, Schweizerisches Bundesstaatsrecht (1923); W. 
Burckhardt, Kommentar der Schweizerischen Bundesverfassung (1931); E. His, “Die 
rechtliche Geltung der Staatsvertrige,” 34 Zeitschrift fiir schweizerisches Recht (1915); 
“Die Kompetenz der Kantone zum Abschluss internationaler Vertrage,” 48 ibid. See also 
the reply of the Swiss Federal Council to the League of Nations Committee of Experts 
for the Progressive Codification of International Law, published in League of Nations 
Reports, C 196, M 70, 1927 V (Geneva 1927). The University of Zurich has published a 
number of doctoral theses which contain ample bibliographies, notably Schwarzenbach, 
Staatsvertrage der Kantone mit dem Ausland (1926); Strauli, Die Kompetenzausschei- 
dung zwischen Bund und Kantonen (1933); and Marguerite Paur, Der Abschluss von 
Staatsvertragen im Bundesstaat (1938) 65 et seq. 

14 Article 9. In this article the opening word ‘toutefois’ has been replaced by the 
word ‘exceptionnellement.’ This is an indication of the centralization process now in 
progress in Switzerland. 
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ever, by the same Article, the cantons are permitted to correspond, 
and thus negotiate, with inferior officials of foreign states in regard 
to the subjects enumerated in Article 9. Hence the cantons may con- 
clude certain minor treaties, under the surveillance of the Federal 
Council. This is similar to the situation in the United States. The Fed- 
eral Council, maintaining direct control over all such agreements, is 
authorized to prevent their execution if they contain anything contrary 
to the Constitution or if they infringe the rights of other cantons. 
Although the covenanting cantons are authorized to invoke the aid 
of the federal government in carrying out such obligations, and though 
in case of dispute over the application of the rules, appeal may be made 
to the Supreme Court, the Federal Council’s determination is generally 
final.** 

The cantons now seldom make use of their constitutional powers 
of making treaties with foreign countries. The existing treaties—es- 
pecially those dating from the days of larger sovereignty before 1874 
—are sometimes in the name of the canton, but now usually in the 
name of the Federal authority on behalf of the canton. It seems that 
the party bound by them in international law is the Confederation 
and not the canton—the subject is a nice one for the theoretical in- 
genuity of jurists. Thus in practice the Confederation concludes treaties 
upon all subjects. In Switzerland, as in the United States, there is no 
doubt that the component states are effectively excluded from the treaty 
process, and foreign states need not look beyond the central organ. 

One recent English commentator ** on the Swiss Constitution has 
claimed that “the boundary between Federal and Cantonal treaty 
competences drawn by the Constitution is that the Confederation makes 
treaties on all subjects within its (legislative) competence, while trea- 
ties concerning subjects within the (legislative) competence of the 
Cantons are to be made by the Cantons.” Such a view could hardly 
be more erroneous. We have seen that it does not accurately describe 
the ‘capacity’ part of the treaty process, since Switzerland has the 
capacity to enter into a treaty dealing with any sort of subject matter. 
But it is also inaccurate with respect to the ‘performance’ part of the 
treaty process, for the treaty-implementing power of the Confedera- 
tion appears to be complete. The Constitution theoretically does not 
impose any obstacle in the way of the plenary power of the central 
government to enter into and perform all treaty obligations. Thus the 
federal division of powers does not operate to fragmentize the treaty- 
implementing power. However, the Swiss are very jealous of both 
personal and cantonal rights and any attempt to curtail them with no 
good reason would meet considerable opposition."* 

1 John M. Vincent, State and Federal Government in Switzerland (1913) 202. 


16 Christopher Hughes, The Federal Constitution of Switzerland (1954) 11. 
17 Hans Huber, How Switzerland Is Governed (1947) Ch. 10. 
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In Switzerland, with the doctrine and actual practice of legislative 
supremacy, the Federal Assembly can virtually determine the limits 
of its own competence. The limits of executive and legislative power 
are not, as in the United States, left to the courts. Since the judiciary 
in the United States more and more refrains from interference in the 
field of foreign affairs, perhaps this difference should not be over- 
stressed. The fundamental point, however, is this: the Swiss problem 
of treaty performance is more political than legal. By Article 8 of the 
Constitution, the Federal Assembly has plenary control over foreign 
relations. This has been interpreted to include, as we have seen, both 
the capacity to enter into international agreements, and the power to 
perform their obligations. However, the central authority proceeds 
very slowly when implementation means transgressing the legislative 
jurisdiction of the cantons. 

When a treaty is concluded, for which the necessary implementing 
legislation is normally within cantonal control, the federal government 
has three ways by which to obtain jurisdiction. It may, by constitutional 
practice, legislate on the subject within cantonal control, under its 
power to perform treaty obligations. Alternatively, it may put the 
treaty to the test of a popular referendum and so acquire legislative 
jurisdiction by what would in effect be a constitutional amendment. 
Or finally, the Federal Assembly may actually institute a constitutional 
amendment under the authority of Article 121. In terms of constitu- 
tional power, the Swiss central government appears to be in the most 
advantageous position of any of the main federations with respect to 
the problem of treaty performance. 

The Swiss Federal Government expressed itself at length on the 
treaty-making power in its Message to the Federal Assembly of 10 De- 
cember, 1920, concerning the resolutions of the First Session of the In- 
ternational Labour Conference.”* In its opinion, the treaty power of 
the Confederation is plenary, in the sense that “it can conclude treaties 
with foreign powers even on subjects which, by the terms of the 
Constitution, do not fall within its legislative competence.” Thus “the 
formal limitations on the Confederation’s right to legislate, as imposed 
by the Federal Constitution, do not apply in the case of international 
agreements.” After asserting that it is for the internal law of each state 
alone to determine by what means a treaty shall be made municipally 
operative, the government concluded that in Switzerland a treaty “takes 
immediate effect from the act of promulgation, which gives the treaty 
the status of a legislative Act and incorporates its content as an integral 
part of Federal law without the necessity of any other expression of 
the legislative will.” Because “the Federal Assembly is competent to 


18 Feuille fédérale, Vol. 5, No. 51, 15 Dec. 1920, pp. 457 et seq. 
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lathes create Federal law by means of international agreements without the 
Leia necessity of consulting the people, even on a subject on which the Con- 
one federation has no express power to legislate,” the government inferred 
ciary that it could therefore make a final decision on the accession or non- 
ihe Oo accession of Switzerland to the conventions of the International Labour 
ee. Conference. What the Swiss practice has actually been with regard to 
ve the ratification of the ILO Conventions we shall now consider. 
f the 
reign SWITZERLAND AND THE I.L.O. 
ogee Since joining the International Labor Organization Switzerland 
seeds has ratified only twenty of the 103 conventions adopted by the Interna- 
ative tional Labour Conferences up to 1957.*° Although this is the largest 
number ratified by any of the main federations, it is hardly an impres- 
iting sive record. The reasons for this poor showing are complex. The ref- 
nent erendum challenge procedure, available against all treaties which pur- 
onal port to bind the state indefinitely or for a period of more than fifteen 
r its years, can hardly be part of the explanation. Since most of the con- 
the I ventions so far adopted by the International Labour Conference 
ative specify commitment for a period of less than fifteen years, the chal- 
ent. lenge procedure does not in fact affect them, and the Federal Assembly 
onal retains unfettered power of accession. Indeed, in 1920 the Swiss gov- 
titu- ernment went so far as to inform the I.L.O. that it was in a position 
nost to give conventions the force of law “even in cases in which the Con- 
t to federation has no constitutional right to legislate.” * 

An escape clause had been provided, for situations where a federal 
the state lacked the constitutional right .to legislate, by paragraph 9 of 
De- Article 19 of the I.L.O. Constitution. 

> In- “In the case of a federal State, the power of which to enter into 
F of Conventions on labour matters is subject to limitations, it shall 
macs be in the discretion of that Government to treat a draft Conven- 
the tion to which such limitations apply as a Recommendation only, 
the and the provisions of this Article with respect to Recommendations 
- shall apply in such case.” 
) 
ni In 1925 Switzerland decided to take advantage of this article and treat 
ally the Weekly Rest (Industry) Convention as a recommendation only, 
kes since it involved questions regulated by cantonal as well as federal 
-aty law.”* In view of its communication of 1920, the Director of the I-L.O 
gral 19 International Labour Organisation, Official Chart of Ratifications of International 
. of Labour Conventions to June 1, 1957. 
- to 7° 1.L.0. Official Bulletin, Vol. 3, pp. 6-7. : ; 
21 Feuille fédérale, 1924, Vol. 2, pp. 779-782; Résumé des délibérations de l’Assemblée 
fédérale, June 1924, No. 34. 
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replied that the Swiss contention would not be accepted and that 
Switzerland was under a legal duty to ratify the convention.” 

Swiss reluctance, however, was clearly explained by the frequently 
quoted message of the Federal Council given in 1920: *° 


“Tt is essential that a Convention should be ratified only when 
its execution is assured. In States with parliamentary regimes, in 
which the legislative bodies can decide their adherence to a Con- 
vention and at the same time issue the necessary executive orders, 
this question has not the same importance as for ourselves. Cer- 
tain international labour Conventions have a considerable reper- 
cussion on economic life; and, since all classes of the population 
are affected, such Conventions are likely to meet with stronger 
resistance than other international treaties. The possibility must 
be faced that the people might be in disagreement with the Cham- 
bers, and we cannot under any circumstances commit ourselves 
to an international obligation so long as its execution is not guaran- 
teed. In principle, therefore, we should wait, before notifying our 
adherence to a labour Convention, until its execution is assured.” 


In its Message to the Federal Assembly of 7 June 1926 conceraing the 
Seventh Session of the International Labour Conference, the Federal 
Council returned to the same idea in giving its opinion on the subject 
of the Workmen’s Compensation (Accidents) Convention: 


“It is none the less necessary that, before thinking of ratifying 
the Convention, Switzerland should amend her legislation on 
compensation for industrial accidents, in particular by making sub- 
ject to compulsory insurance commercial undertakings and certain 
small industrial establishments not at present subject thereto. . . . 
In these circumstances we propose to suspend any decision on 
ratification by Switzerland of the Workmen’s Compensation (Ac- 
cidents) Convention until the work of revising the Federal Act 
on Accident Insurance has been satisfactorily concluded.” * 


The position taken by the Swiss Confederation, as expressed by the 
Federal Council, is therefore perfectly clear: (1) The main concern 
of the Confederation is to ensure the strict application of the provisions 
of all Labour Conventions ratified. (2) The Confederation will there- 
fore only ratify a Convention when its legislative power is well es- 


22 This was because the narrowness of the term ‘limitation’ used in the former 
Art. 19 of the I.L.O. Constitution did not allow the Swiss Confederation to be in- 
cluded in the application of this escape-clause paragraph. The Montreal amendments 
of the I.L.O. Constitution, however, rectify this situation, and Switzerland is now able 
to treat a convention as a recommendation under certain circumstances. Switzerland 
later ratified the Convention, in 1935. 

23 Feuille fédérale, Vol. 5, No. 51, 15 Dec. 1920, p. 459. 

24 [bid., 1926, Vol. 1, pp. 865 et seq. 
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tablished. (3) In view of the rights of the people of Switzerland, it 
is still very desirable that the content of the Convention should be 
incorporated in Federal law before the Convention is ratified. (4) 
It is true that the Confederation can create Federal law and extend 
its powers through a treaty, but for political reasons the Confedera- 
tion can have resort to a measure of this kind only in exceptional cir- 
cumstances. (5) This reasoning applies a fortiori to Recommendations 
(as distinguished from Conventions). In order to bring directly into 
effect a Recommendation, in respect of which no Federal competence 
yet exists, the Federal Assembly and Federal Council must first acquire 
the constitutional right to legislate by asking the people and the cantons 
to make a partial revision of the Constitution. Otherwise, the Recom- 
mendation can only be submitted to the cantons with a view to their 
giving effect to it by cantonal legislation.” 

The present distribution of powers between the federation and the 
cantons with respect to labor matters makes this whole problem one 
of infrequent difficulty. At the time of the adoption of the I.L.O. Con- 
stitution, many of the subjects affecting the protection of workers had 
in Switzerland for a long time been outside Federal competence and 
reserved to the cantons. Constitutional amendments since then, how- 
ever, have changed the situation. The new Article 34 of the Swiss Con- 
stitution ** gives to the Confederation such wide powers for the pro- 
tection of workers that it is difficult to imagine problems which are the 
subject of Conference decisions in which the Swiss Federal Govern- 
ment could, by Article 19 of the I.L.O. Constitution, consider that 
under the constitutional system of the country cantonal action would 
be more appropriate than Federal action. For in its message of 3 August 
1945, under the heading ‘Protection of Workers,’ the Federal Council 
bluntly explained the extent of this reform, which gives the Federation 
the widest powers imaginable as regards the protection of workers: 


“These provisions will form the basis of a comprehensive system 
of Federal legislation for the protection of workers. Their effect 
will be simply to give all necessary powers to the Confederation, 
without fixing any limit to the purport of such legislation or its 
field of application. With these new powers, the Confederation 
will be able to legislate on any matters bearing on the protection 
of workers in all branches of the national economy and in every 
kind of undertaking. This has not been the case hitherto.” * 


Thus the application of most I.L.O. conventions cannot raise a problem 

of federal competence, even if at times it would appear more con- 

venient for measures for the application of a convention to be taken 
25 [bid., Vol. 5, No. 51, 15 Dec. 1920, p. 456. 


“6 Adopted on 6 July 1947. 
27 Feuille fédérale, 1945, Vol. 1, No. 16, p. 877 et seq. 
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by the cantons. The whole subject of labor protection being within 
the competence of the Confederation, the escape clause of Article 19 
of the I.L.O. Constitution can have no application. Since the Swiss 
Constitution sets no express limitation on the powers of the Confedera- 
tion with respect to questions concerning the International Labour 
Organization, any lack of power on the part of the Confederation to 
give effect to particular decisions of the Conference in the form of 
Recommendations and Conventions will always be a lack of political 
power, not of constitutional capacity. 


SWITZERLAND AND THE UNITED NaTIONs 


This happy situation, of exclusive federal legislative competence, does 
not necessarily apply to the subject matter of other types of multilateral 
treaties than I.L.O. conventions. In particular, it does not apply to 
the human rights conventions adopted by the United Nations, the 
domestic implementation of which in Switzerland would raise real 
constitutional problems. Perhaps these problems explain in part the 
unwillingness of Switzerland to become a member of the United 
Nations. 

Swiss aloofness from the United Nations is of course the product 
of several factors, of which the internal constitutional difficulty of 
treaty implementation is but one.** Isolation is certainly not the main 
factor here; for Switzerland has become a party to the Statute of the 
International Court of Justice and has accepted the compulsory juris- 
diction of the Court, has become a member of UNESCO and other 
U.N. organs, and has joined such European regional organizations as 
E.P.U. and O.E.E.C. And of course Switzerland was a leading member 
of the old League of Nations. This may make her abstention from the 
U.N. all the more surprising in view of the many similarities between 
the two world organizations. 

In order to understand Swiss coolness to the U.N. Charter it must 
be remembered that the Charter was drafted exclusively by, and pri- 
marily for, the Allied Powers, at a moment when hostilities had not 
yet been terminated; that the very name of the organization was 
adopted from the name originally given the alliance against the Axis; 
that not only were neutral nations ignored in the drafting process, but 
that the Charter went much further than the Covenant in insuring 
Great Power hegemony. The changing of the seat of the world or- 
ganization from Geneva to New York is viewed by the Swiss as sym- 
bolic of the belligerent origin of the U.N. and of “its hierarchic struc- 
ture and the authoritarian and militant spirit which animates the 


28 Belin, La Suisse et les Nations Unies (1956). 
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most significant provisions of its Charter.” ** The Charter itself is gen- 
erally held in Switzerland to be inferior to the Covenant in that it 
makes far greater demands on the independence of member states, 
particularly small states, while promising them far less security. 

Were Switzerland, as a member state, confronted with the duty of 
acting upon U.N. recommendations and conventions in the human 
rights field considerable legal and political difficulties would arise. Al- 
though the Universal Declaration of Human Rights is simply hortatory 
and programmatic, many of the conventions proposed by the U.N. 
Human Rights Commission to implement the Declaration have taken 
the form of multilateral “law-making” treaties having immediate 
domestic impact. The Convention on the Political Rights of Women 
(which among other things seeks to guarantee female suffrage) illus- 
trates the dilemma to which Switzerland could be put. This conven- 
tion was adopted by the U.N. in 1952 and came into force in 1954 
after ratification by eighteen member states. It is the most widely ac- 
cepted U.N. convention in the general field of human rights, with the 
exception of the Genocide Convention, which is four years older. Yet 
Switzerland could not ratify this convention without drastic alteration 
of her cantonal suffrage laws. Women do not have the franchise in 
Switzerland and do not appear likely to get it. Only recently, the men 
of the Swiss cities of Geneva and Basel voted in local elections against 
granting women the right of suffrage.*’ In view of the local nature of 
the matter, it is clear that the Confederation would not regard as 
within the bounds of constitutional propriety any attempt to extend 
the franchise to women by the exercise of the treaty power. 

Many human rights matters sought to be regulated by U.N. con- 
ventions are, it is true, now matters of normal federal legislative com- 
petence. As to these, “cantonal rights” are no bar to federal action. But 
the cantons still have considerable powers. They have primary juris- 
diction over peace and order, the construction of local works, and 
elementary education. Also, it is by being a citizen of a canton that 
national citizenship is acquired, and the laws of the cantonal legisla- 
tures determine many of the citizens’ rights. Thus any human rights 
convention would inevitably cut into cantonal legislative jurisdiction. 
Although it has the clear legal power to do so, the Federal Assembly 
would not lightly derogate from cantonal prerogatives by the treaty 


2° Rappard, “The United Nations from a European Point of View,” 55 Yale LJ. 
(1946) 1036, at 1041. In particular the Swiss take offense at Article 2 of the Charter 
which provides that “the Organization shall ensure that states which are not Members 
of the United Nations act in accordance with” principles affirmed by the United Na- 
tions “so far as may be necessary for the maintenance of international peace and 
security.” 

30 These votes were taken in Geneva on June 7, 1953 (result 17,967 to 13,133) and 
in Basel on Dec. 5, 1954 (result 21,123 to 17,321). This information was furnished by 
the courtesy of the Swiss Consulate General in New York. 
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device. It is significant that the only U.N. convention in the human 
rights field which Switzerland has ratified—the Convention Relating 
to the Status of Refugees (1954)—is also the only U.N. convention 
containing a “federal state” clause.” 

It would be taking an oversimplified view of Swiss constitutional 
law and practice to consider that the Confederation could assume addi- 
tional powers to itself by virtue of its right to ratify treaties. Since at 
least 1920 it has been a clear proposition of Swiss public law that the 
treaty power is plenary, ie. can be exercised independently of the 
allocation of powers otherwise secured by the Constitution, so that 
treaty-implementing legislation can trench upon matters normally re- 
served to the constituent units. This proposition was, of course, clearly 
established in the United States even before 1920, when Missouri 0. 
Holland *° was decided. But the Swiss Confederation has denied itself 
full exercise of a plenary treaty power by enunciating a doctrine of 
constitutional propriety. Perhaps we are approaching the Swiss prac- 
tice in the United States; hence the Bricker Amendment,”* though 
thus far rejected as part of American constitutional law, may in fact 
be applied in political practice.“* But can a federal state which is also 
a world power with an active foreign policy successfully follow the 
Swiss pattern with regard to treaties? 


81 Looper, “ ‘Federal State’ Clauses in Multilateral Instruments,” 32 Brit. Yearbook of 
Int'l Law (1957) 162. A ‘federal state’ clause is a clause in an international convention 
which allows federal states to ratify the instrument without undertaking to give effect 
to those provisions which would require action by their constituent units. Article 41 of 
the Convention Relating to the Status of Refugees, for example, removes any obliga- 
tion “with respect to those articles of this convention that come within the legislative 
jurisdiction of the constituent States.” 

82 252 U.S. 416 (1920). 

88 Section 2 of the Bricker Amendment, as originally proposed, provides as follows: 
“A treaty shall become effective as internal law in the United States only through legis- 
lation which would be valid in the absence of treaty.” 

34 This may explain the action of Secretary Dulles when he announced in 1953 that 
the United States would not ratify the proposed U.N. Covenants on Human Rights. 
It may also explain earlier American refusal to ratify the Genocide Convention, and the 
recent American refusal to support a proposed I.L.O. convention against the use of 
forced labor for political or economic purposes. 
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NATHANIEL L. NATHANSON 


Constitutional Adjudication in Japan 


I 


The Constitution of Japan as adopted November 3, 1946, and effec- 
tive May 3, 1947, did not leave to implication or debate, the question 
whether the judicial power would include the authority to adjudicate 
the constitutional validity of legislation enacted either by the Diet or 
by any of the subordinate legislative organs of the state. Article 81 
explicitly provides that “The Supreme Court is the court of last resort 
with power to determine the constitutionality of any law, order, regu- 
lation or official act.” Although this provision unquestionably resolves 
the most fundamental problem of all with regard to the appropriate 
role of the judiciary in preserving constitutional rights, it suggests at 
least two other jurisdictional issues basic to a system of constitutional 
adjudication. The first is whether the very explicitness of the provision 
with regard to the Supreme Court, and the absence of any similar pro- 
vision with respect to the inferior courts, implies that the power of 
the Supreme Court “to determine the constitutionality of any law, order, 
regulation or official act” is any different from the power of the in- 
ferior courts to make similar determinations. The second is whether 
the power of the Supreme Court to determine constitutional questions 
is qualified or inhibited by conceptions comparable to those which have 
been developed in American constitutional law under the rubrics of 
“the nature of judicial power” or the méaning of “case or controversy” 
under Article III. 


Although these questions are closely related to each other, the answer 
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Association of Legal Science. Collection of the materials upon which it is based was 
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There have been occasions when even my learned friends could not be sure of the 
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to the first question can be given somewhat more unequivocally than 
the answer to the second. The inferior courts have assumed the power 
to determine questions of constitutionality, even though there is no 
explicit grant of such power in the Constitution, except in so far as it 
is implied by the provisions of Article 76.* It is perhaps debatable 
whether the Diet could by statute take this power away from the in- 
ferior courts but that problem has not been presented. Furthermore, 
the Supreme Court has said that there is no difference between its 
own power to determine constitutional questions and that of the in- 
ferior courts; that in each case it is a power to be exercised only to the 
extent required for the disposition of concrete controversies.” Thus it 
is apparent that the Supreme Court of Japan has adopted the same 
fundamental approach to its exercise of the power of judicial review 
as that adopted by the United States Supreme Court despite the absence 
of the words “case or controversy” in the Japanese Constitution, and 
the presence there of an explicit grant of power to pass on constitu- 
tionality. Those who are impressed with the significance of this ap- 
proach in American constitutional history may find it worthwhile to 
consider its concrete application to particular situations thus far in 
Japanese constitutional history. 

The first announcement of the principle by the Supreme Court of 
Japan was in 1952 in a case in which the petitioner asked for a de- 
termination that all laws and regulations for the establishment and 
maintenance of the National Police Reserve (the defense forces of 
Japan) were unconstitutional.’ The basis of the constitutional claim 
was Article 9 of the Constitution which not only renounces war “as 
a sovereign right of the nation and the threat or use of force as a 
means of settling international disputes,” but also provides that “In 
order to accomplish the preceding paragraph, land, sea and air forces, 
as well as other war potential, will never be maintained.” The peti- 
tioner, Mr. Suzuki, as chairman of the Central Executive Committee 


1 Article 76 reads as follows: 

“The whole judicial power is vested in a Supreme Court and in such inferior 
courts as are established by law. 

“No extraordinary tribunal shall be established, nor shall any organ or agency 
of the Executive be given final judicial power. 

“All judges shall be independent in the exercise of their conscience and shall be 
bound only by this Constitution and the laws.” 

2 See Suzuki v. State, 6 Supreme Court Reports 783 (1952). 

8 Supra note 2. In this original proceeding before the Supreme Court, the petitioner 
argued in his reported brief that “last resort” under Article 81 (the Japanese text of 
Article 81 more literally provides that the Supreme Court shall be the court of “last 
determination” or “last instance”) should be interpreted to mean “first and last in- 
stance,” on the ground that questions as serious as the one here should go directly to 
the highest court of the land for immediate determination. This, he pointed out, was 
so in the case of /ése majesté under the old law; the Supreme Court rejected this argu- 
ment, apparently on the ground that Article 7 of the present Court Law does not 
specifically list any first determination as within the power of the Court. 
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of the Left Socialist Party, was politically committed to a strict interpre- 
tation of this article and to opposition to the rearmament of Japan. 
In support of his standing to bring the suit, as a citizen of Japan, the 
petitioner argued that Article 81 gave the Supreme Court, in addi- 
tion to its usual judicial functions, the power to determine the consti- 
tutionality of governmental action, irrespective of an actual case or 
controversy. This contention was rejected on the ground that the Court 
was vested only with judicial power, that the exercise of such power 
required the existence of a concrete case and that the Court could not 
determine abstract constitutional questions. The Court’s opinion does 
not discuss the possibility that this was not an abstract question, be- 
cause funds were in fact being expended for the Police Reserve and 
the petitioner had an interest in such funds. However, the petitioner’s 
brief did mention the theory held by some constitutional law scholars 
that the rights of the people were being invaded by the government 
because their money was being used to support the Police Reserve. 
Consequently, although the petitioner did not himself rely on this 
theory, and although the Court’s opinion does not explicitly choose 
between the American federal doctrine, represented by Frothingham v. 
Mellon,‘ rejecting the taxpayer’s suit as a vehicle for constitutional 
adjudication, and the rule of many of the states permitting such suits,” 
the Supreme Court of Japan does seem to be tacitly accepting the propo- 
sition that a taxpayer has no standing to challenge the constitutional 
validity of the expenditure of public funds. There is also a general 
statement of policy included in the opinion of the Court in the Suzuki 
case which reflects the same considerations as those mentioned by the 
United States Supreme Court in the Frothingham case. The statement 
is generally to the effect that, if the Supreme Court had the power to 
declare laws and orders invalid in the manner suggested by the peti- 
tioner, the result would be to increase constitutional litigation and to 
place the Supreme Court above the other branches of the government, 
so as to cause a danger to the fundamental principles of separation of 
powers in democratic government.® Thus it seems likely that the con- 
stitutional validity of the Police Reserve is beyond challenge in the 

4262 U.S. 447 (9123). 

5 See for example, Everson v. Board of Education, 133 N.J. L. 350, 44 A. 2d 333 
a aff'd, 330 U.S. 1 (1947). The cases are collected in Annotation, 58 A.L.R. 588 
' 6 This statement may be compared with the concluding words of Mr. Justice Suther- 
land in the Frothingham case: “Looking through forms of words to the substance of 
their complaint, it is merely that officials of the executive department of the govern- 
ment are executing and will execute an act of Congress asserted to be unconstitutional; 
and this we are asked to prevent. To do so would be not to decide a judicial contro- 
versy, but to assume a position of authority over the governmental acts of another and 


co-equal department, an authority which plainly we do not possess.” 262 U.S. at 
488-489. 
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courts so long as it depends for its manpower upon voluntary enlistment 
rather than upon conscription. 

A more debatable application of these same principles is to be found 
in a decision rendered by a division of the Supreme Court of Japan, 
a “petty bench,” consisting of five justices, on February 17, 1956.’ This 
was rendered in a suit brought by a citizen and resident of Setagaya 
Ward in Tokyo, asking for a declaration that the Revised Local Gov- 
ernment Law insofar as it provided for the selection of the head of the 
Ward by the Ward legislature, with the consent of the Governor of 
Tokyo, instead of by popular election of the residents, was invalid, as 
a violation of Article 93 of the Constitution. The second paragraph of 
Article 93 in the official translation, reads as follows: “The chief 
executive officers of all local public entities, the members of their as- 
semblies, and such other local officials as may be determined by law 
shall be elected by direct popular vote within their several communi- 
ties.” In addition to asking for a reconsideration of the ruling of the 
Police Reserve case, with regard to the interpretation of Article 81 so 
as to require a concrete controversy, the plaintiff contended that there 
was a concrete controversy between himself and the defendants, par- 
ticularly Nagashima, the purported head of the ward, since the plain- 
tiff was subjected to a ward residence tax in the name of Nagashima, 
had to negotiate with Nagashima with regard to his rights, and finally 
was deprived of his concrete right to elect a new ward head as guaran- 
teed by Article 93, because of the illegal method established for the 
selection of the ward head. The Court had, of course, little difficulty 
in rejecting the request for reconsideration of the ruling in the Police 
Reserve case. But the answer to the plaintiff's claim of a concrete 
controversy with Nagashima and a legal right to participate directly 
in the choice of the Ward head was somewhat less satisfying. The 
opinion suggested in the first place that these asserted interests might 
establish the plaintiff's motives for bringing the suit, but that, never- 
theless, the request for a declaration of the invalidity of the selection of 
Nagashima as head of the ward, and of his assumption of that office, 
had no direct relation to a legal right of the plaintiff. The only further 
explanation of the grounds of the decision was that even if the petition 
of the plaintiff were granted, the plaintiff would not be able to exer- 
cise the right of selecting the ward head as a result of that decision. 

This suggests reasoning very similar to that employed by Mr. Justice 
Frankfurter in Colegrove v. Green,’ when he said that one reason for 
rejecting as nonjusticiable, or political, the claim that electoral districts 
were so disproportionate as to be a denial of equal protection, was that 

7 Tsunehisa Mimachi v. Setagaya Ward Assembly, Chief Executive of Setagaya Ward, 


Governor of Tokyo, and the State, 10 Supreme Court Reports 86 (1956). 
8 332 US. 549 (1946). 








nent 


und 
pan, 
[his 
yaya 
sOV- 
the 
r of 
l, as 
h of 
hief 
> as- 
law 
uni- 
the 
l so 
rere 
par- 
ain- 
ma, 
ally 
ran- 
the 
ulty 
lice 
rete 
ctly 
The 
ght 
ver- 
1 of 
fice, 
her 
‘ion 
xer- 


tice 
for 
icts 


hat 


‘ard, 





NATHANSON: CONSTITUTIONAL ADJUDICATION IN JAPAN 199 


the Court was powerless to create new and more equal electoral dis- 
tricts. Presumably, the Japanese Supreme Court had very much the 
same thought in mind in suggesting that the plaintiff would get no 
effective relief from a determination of invalidity. Thus it may be that 
the view of the Japanese Supreme Court is fundamentally in accord 
with the views of the United States Supreme Court on similar questions, 
although it is not articulated in terms of political questions. However, 
it might also be pointed out that in other situations the United States 
Supreme Court has not hesitated to set aside or to enjoin the carrying 
out of elections in a manner deemed to violate federal law, even though 
it remained for the state to establish suitable alternatives.’ It might also 
be noted that there is ample precedent both in English and American 
law, for permitting a member of the general electorate to challenge 
by quo warranto the right of a particular official to hold office on the 
ground that he has been improperly elected or appointed, even though 
it requires affirmative action by other branches to afford complete relief 
by choosing a successor in a more suitable manner.’° These observations 
are offered not for the purpose of establishing that the Supreme Court 
of Japan was wrong in its disposition of the plaintiff's claim, but only 
for the purpose of suggesting that the contention was worthy of more 
deliberate treatment than the opinion seems to accord it. 

An even more famous and still unresolved bit of litigation in Japan, 
which verges on our “political questions” area arose out of Prime 
Minister Yoshida’s dissolution, in 1952, of the House of Representatives, 
acting through the Emperor, without either a nonconfidence resolu- 
tion or the rejection of a confidence resolution. Article 7 of the Con- 
stitution provides that “The Emperor, with the advice and approval 
of the Cabinet, shall perform the following acts in matters of state on 
behalf of the people: . . . Dissolution of the House of Representatives.” 
Article 69 provides: “If the House of Representatives passes a non- 
confidence resolution, or rejects a confidence resolution, the Cabinet 
shall resign en masse, unless the House of Representatives is dissolved 





®Compare Smiley v. Holm, 285 U.S. 235 (1932). This decision is rather difficult to 
reconcile with the decision in Colegrove v. Green, supra, since it too concerned the 
constitutional validity of a state law districting the state for purposes of congressional 
elections, and the result of a determination of invalidity was that representatives would 
have to be elected at large, until a new districting law was passed. A possibly dis- 
tinguishing factor between the two cases is that in Smiley v. Holm, the claim of in- 
validity rested not upon population inequality in violation of the equal protection 
clause, as in Colegrove v. Green, but rather upon failure to comply with the legislative 
processes of the state constitution—namely, approval of the Governor or passage by a 
two-thirds majority over the Governor’s veto—as contemplated by Article I. section 4 
of the Federal Constitution, in providing that the “Manner of holding Elections . 
shall be prescribed in each state by the Legislature thereof.” It is at least arguable that 
the question presented in the Mimachi case was more like that presented in Smiley v. 
Holm than the one presented in Colegrove v. Green. 

10 Compare Rex. v. Speyer [1916] 1 K.B. 595; McDuffie v. Perkerson, 173 S.E. 151, 
91 A.L.R. 1002 (Ga., 1933); 44 Am. Jur. sections 71-68. 
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within ten days.” Gizo Tomabechi, a member of one of the opposition 
parties, who lost his seat in the resulting election, first filed suit in the 
Supreme Court on the theory that Article 81 gave the Supreme Court 
exclusive jurisdiction of proceedings brought to test abstractly the 
constitutionality of governmental action. After his suit was dismissed 
on the same grounds as were applied to Suzuki’s attack upon the police 
force, Tomabechi started over again in the lower courts, in a suit to 
recover his salary as a member of the Diet, from the time of his ouster 
until the natural expiration of his term. He won in the District Court, 
lost in the Tokyo High Court, and is now appealing to the Supreme 
Court.”* Both the District Court and the High Court ruled on the 
merits of his contentions. It seems not unlikely that the Supreme Court 
will affirm the High Court on the merits, for the Constitution does not 
explicitly limit dissolution to nonconfidence situations and the English 
practice is also to the contrary. Nevertheless some ‘members of the 
Court may be inclined to turn again to justiciability, and perhaps even 
to wrestle with the problem of political questions."* 


11 Tomabechi v. State, 7 Supreme Court Reports 305 (1953). 

12 See Kakiwa Gokijo, “The Judicial System of Japan,” Annals of the American 
Academy of Political and Social Sciences (Nov., 1956) 28, 32. 

13 A less famous case, touching even more closely on the political question doctrine, 
arose out of the dismissal of a member of the Aomori Prefectural Legislature, by a 
majority vote of his colleagues, on account of his rude utterances. The plaintiff sued 
to enjoin his dismissal and the District Court granted the injunction. The Prime 
Minister moved to suspend the effectiveness of the injunction until the termination of 
the litigation, as he is authorized to do by the Administrative Litigation Act under 
certain circumstances. The District Court overruled the Prime Minister’s objection, and 
the Supreme Court affirmed simply on the ground that the Prime Minister had moved 
too late in coming in after the injunction had issued. Chief Justice Tanaka wrote an 
elaborate dissenting opinion, in which he argued that the entire suit should have been 
dismissed on the ground that the judiciary has no authority to interfere with a legisla- 
tive body’s authority to discipline its own members. The Chief Justice conceded that 
some questions relating to the internal problems of a legislature are justiciable, such as 
those based on the Local Autonomy Act or equal protection under the Constitution. 
However, the plurality of the legal order required that certain areas be outside the 
control of the courts. One of these was the legislature’s authority over its own members. 
Mr. Justice Kuriyama took the same general position as the Chief Justice although he 
purported to find some additional support for his position in Article 93 of the Consti- 
tution, which provides in its first paragraph that “The local public entities shall estab- 
lish assemblies as their deliberative organs, in accordance with law.” He also suggested 
that if the dismissal of a legislator is unreasonable, the people will correct the mistake 
at the next election or it will be solved by the dissolution of the legislature. Justice 
Mano concurred in the Court’s judgment, but did so on the ground that the provision 
of the Administrative Litigation Act, that an injunction should not issue over the 
Prime Minister’s objection, was itself unconstitutional, as a violation of the principle of 
separation of powers. It is not entirely clear whether the decision of the Court may 
properly be regarded as merely disposing of the Prime Minister’s objection on the 
ground that it came too late, without passing on the issues suggested by the dissenting 
and concurring justices, or whether the decision assumes both the propriety of the suit 
and the validity of this particular provision of the Administrative Litigation Act. At 
the present writing, I am inclined to the former interpretation. 
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II 


Chapter III of the Japanese Constitution, entitled Rights and Duties 
of the People, contains 31 articles spelling out the fundamental rights 
or civil liberties of the people. Some of these are largely hortatory in 
character and can hardly be regarded as a basis for constitutional ad- 
judication.'* However, there are many other provisions which are at 
least as specific and unequivocal as those of the American Bill of Rights, 
and in some instances considerably more so, particularly with regard 
to the rights of the accused in criminal proceedings.’® Consequently, it 
is not surprising that in appeals from criminal convictions there is 
frequently reliance by the defense on constitutional provisions. Some- 
what more surprising is the fact that, apart from a few cases in which 
a conviction was set aside on the ground that a confession was obtained 
by force or after too long confinement, such claims have been almost 
uniformly unsuccessful. 

Probably the best known of the unsuccessful appeals to constitutional 
protection is the Fukuoka Patricide case,** in which the Supreme Court, 
two judges dissenting, reversed a holding of the District Court that a 
provision of the Criminal Code prescribing a heavier penalty for causing 
the death of one’s lineal ascendants, than in other cases, was invalid 
as a violation of Article 14. Article 14, the equal protection clause of 
the Japanese Constitution, provides: “All of the people are equal under 
the law and there shall be no discrimination in political, economic or 
social relations because of race, creed, sex, social status or family origin.” 
Both the grounds of decision and their relation to the Japanese family 
system have been elaborately discussed by Professor Kurt Steiner in a 
recent issue of the American Journal’ of Comparative Law."’ Conse- 
quently, I will pass over it here without further discussion, except to 
say that even apart from the traditional emphasis in Japan upon family 
loyalties, the decision seems hardly exceptional as an application of 
general principles of equal protection and appropriate classification. It is 
true that Article 14 particularly mentions “social status or family ori- 
gin,” but there is little reason to doubt that these words were designed to 
outlaw distinctions between different kinds of families on the basis of 
lineage and the like, rather than classifications based on particular 
kinds of family relationships. Indeed, the guess may be hazarded that 





14 For example, Article 13 provides: “All of the people shall be respected as indi- 
viduals. Their right to life, liberty, and the pursuit of happiness shall, to the extent 
that it does not interfere with the public welfare, be the supreme consideration in legis- 
lation and in other governmental affairs.” 

15 For example Article 37 provides among other things, that “At all times the accused 
shall have the assistance of competent counsel who shall, if the accused is unable to 
secure the same by his own efforts, be assigned to his use by the State.” 

16 State v. Yamato, 4 Supreme Court Reports 2037 (1950). 
175 Amer. J. of Comp. Law (1956) 106. 
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the decision was more difficult in Japan than it would have been else- 
where because of self-conscious concern regarding the need for reform 
of the social structure. 

The one decision in which the Supreme Court of Japan has actu- 
ally held a statute unconstitutional was rendered in 1953 in a case 
popularly known as the Red Flag Case,"* because it concerned pub- 
lication of “Akahata,” a Communist newspaper and its successors. 
This is also the only decision of the Supreme Court in which the opin- 
ions have been published in an official translation. Nevertheless, the 
decision is really of comparatively little significance in contributing 
insight into the process of constitutional adjudication in Japan today. 
This is primarily because it arose out of a directive issued by SCAP 
during the Occupation and was concerned with the problems of transi- 
tion from the Occupation to full independence. The case began as a 
criminal prosecution instituted during the Occupation for violation of 
Cabinet Order No. 325 of 1950, which provided in general “for the 
Punishment of Acts Prejudicial to Occupation Objectives.” In this par- 
ticular instance, the Occupation Objective was set forth in SCAP 
directives prohibiting the editing, printing and distribution of “Aka- 
hata” and other publications designated by SCAP as affiliates or suc- 
cessors of “Akahata.” The original judgment of guilty was rendered 
by the trial court while the Occupation was in effect; the judgment 
of the Sendai High Court affirming the conviction was rendered on 
April 28, 1952, the very day that the Treaty of Peace came into force, 
the Occupation was terminated, and the full sovereignty of Japan was 
restored. A statute adopted April 28, 1952, Law No. 81, provided that 
orders such as Cabinet Order No. 325 should continue in effect for a 
specified period unless sooner abolished by special legislation. Another 
statute adopted May 8, 1952, Law No. 137, specifically abolished Cabinet 
Order No. 325, with the following condition: “The application of the 
penal provisions to the acts done prior to the enforcement of this law 
shall follow the former examples.” Thus it was the apparent intention 
of the legislature to preserve the validity of prosecutions for violations 
of Cabinet Order No. 325, while it was in effect, even though it 
was no longer to have prospective operation. Accepting this as the 
apparent legislative purpose, the Supreme Court decided by a majority 
of ten to four that the statutes were unconstitutional and dismissed the 
prosecution. 

The first of the published opinions, in which six justices concurred, 
explained this result on the ground that Public Law No. 81 had at- 
tempted the impossible, namely that it had attempted to give effect 
to Cabinet Order No. 325, without giving legal effect to the SCAP 
directives which the Cabinet Order purported to enforce. The justices 


18 Sakagami v. State, 7 Supreme Court Reports 1562 (1953). 
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adopting this view found it unnecessary to examine the substance of 
the directives to determine their constitutionality. They concluded that 
“Public Law No. 81 is null and void and is unconstitutional so far as 
it purports to punish violation of directives, regardless of whether the 
substance of the directives in question was in conformity with the Con- 
stitution.” *” Having thus disposed of Public Law No. 81, these justices 
then went on to hold that the statute of May 8, 1952, Law No. 137, 
“must be admitted to be null and void inasmuch as it violates the pur- 
port of Article 39 of the Constitution, in that the Law will become 
so-called ex post facto in reviving anew the penal provisions of Cabinet 
Order No. 325 which was once invalidated.” It is not clear why the 
same reasoning which invalidated Law No. 81 would not be equally 
applicable to Law No. 137, without reliance upon the strained and 
artificial ex post facto argument. At any rate, the feelings, if not the 
logic, of these justices become clear when they add: “To say that the 
acts of violation of directives issued by the SCAP under the occupation 
should still be punished in the present days when the occupation is 
no longer in existence and Japan has regained her independence and 
her Constitution has assumed a paramount position, would be tanta- 
mount to recognizing the continued existence of the SCAP’s power 
and the effectiveness of his directives, and approving the continued 
existence of ‘acts prejudicial to occupation objectives.’ Such a position 
is utterly incompatible with the Constitution.” 

This line of reasoning was entirely rejected by four members of the 
Court who concurred in the judgment. According to their view, “The 
directives which constitute the substance of Cabinet Order No. 325, 
contained many elements which were designed, not only for the bene- 
fits of the occupation, but also for maintaining peace in our country, 
and for the promotion of public welfare. One cannot assert that Cabinet 
Order No. 325, embodying the substance as described above, is not 
entitled to become a legitimate law of our state simply because the 
directives were issued by the SCAP. Our country is at liberty to con- 
tinue the validity of the said Cabinet Order as Law of our land insofar 
as it concerned directives having elements compatible with the Consti- 
tution, even after the Peace Treaty had come into force.” However, 
these justices then went on to consider whether the substance of the 
directives, as involved in this prosecution, was compatible with the 
Constitution. This question they answered in the negative, because 
“The SCAP directives covered by Cabinet Order No. 325 prohibited 
in toto in advance the publication of the ‘Akahata’ and its successors 


and affiliates regardless of whether or not the articles to be printed 


19 This and all subsequent quotations from the opinions in this case are taken from 
the official translation published under the title, “Judgment Upon Case of Validity of 
Cabinet Order No. 325 of 1950—translated by General Affairs Bureau, General Secre- 
tariat, Supreme Court, Japan (1954).” 
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therein would disturb the order of the country or injure the welfare of 
the society. It is obvious that the directives in question deprive the 
people of their freedom of speech more drastically than would an 
ordinary censorship. They are clearly contrary to Article 21 of the Con- 
stitution.” *° Article 21, in addition to guaranteeing “Freedom . . . of 
speech, press and all other forms of expression,” also provides that “No 
censorship shall be maintained, nor shall the secrecy of any means of 
communication be violated.” 

From the judgment thus reached through different routes, by ten 
members of the Court, four justices, including Chief Justice Kotaro 
Tanaka, dissented. For this conclusion they seemed to have alternative 
bases. The first was that because the offense occurred during the Occu- 
pation, and because the authority of SCAP during the Occupation, and 
the Imperial Ordinance designed to carry out the objectives of SCAP 
“had legal validity beyond the Constitution of Japan and regardless of 
the provisions of the Constitution,” the conviction should be sustained 
without consideration of the constitutional validity of the substance of 
the directives. As for the position of the first six justices that Laws 
No. 137 and 81 ran counter to the Constitution because they attempted 
the impossibility of prescribing a penalty without an offense, and retro- 
actively attempted to revive penal provisions which had already expired, 
this was criticized “for confusing the issue of abolishment of the statutes 
in the future with the consummated act of punishment for the act com- 
mitted prior to the abolition or invalidation of the statutes.” Then in 
an aside directed to the question of unconstitutionality of the Directives 
themselves under Article 19 (freedom of thought and conscience) and 
Article 31, these justices add, “the directives stand on the premises 
that the ‘Akahata’ and its successors, etc., gave evidence of the fact that 
they are not a legitimate organ of a Japanese political party but rather 
an instrument of foreign subversion. Therefore, in short, we are not 
here concerned with a problem of freedom of thought or expression 
as a legislative question, but rather the directives were designed to cope 
with the situation in which foreign subversion, a kind of violence, 
figures in.” Anyone acquainted with the American opinions, will 
recognize familiar strains. * 

These opinions ** are mainly interesting as illustrations of the prob- 


20 Near v. Minnesota, 283 U.S. 697 (1931), is not cited by these justices, but there is 
little doubt that they were familiar with it. 

21 Compare for example the opinion of Chief Justice Vinson in Dennis v. United 
States, 341 U.S. 494, 510-511 (1951), and the opinion of Mr. Justice Jackson in American 
Communications Association v. Douds, 339 U.S. 382, 422, 427-428 (1950). 

22In addition to the three joint opinions, several of the justices added individual 
opinions, elaborating particular points or answering particular arguments advanced by 
the opposition. For example, Justice Saito suggested that the only unanimity among the 
justices was that the accused was “guilty of the crime under consideration at least for 
a period from the commission of the offense until the enforcement of the Peace Treaty 
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lems attendant upon passing from a state of qualified subservience to 
full independence, rather than for the light shed upon the problems 
of constitutional adjudication which must be faced in the future. Even 
with regard to the problems of transition, there hovers in the back- 
ground an assumption in which all the justices apparently agree, but 
which yet seems worthy of critical examination. This assumption is 
that before the Peace Treaty became effective, actions of the Japanese 
Government taken for the purpose of carrying out SCAP directives, 
were themselves entitled to “legal effect beyond the Constitution of 
Japan, irrespective of the provisions of the Constitution.” ** In support 
of this proposition the opinions refer to a “judgment of the Grand 
Bench pronounced on April 8, 1953, re. “Re” case No. 685, 1949.” ** Ap- 
parently none of the justices was prepared to take the quixotic, but 
eminently sound position, that SCAP, having encouraged the adop- 
tion of a new Constitution on November 3, 1946, which unequivocally 
provided that the Supreme Court should have power to determine the 
constitutionality of governmental action, could expect help from the 





on April 28 of 1952”; that the views of six of the justices in favor of acquittal were 
incompatible with those of the other four who joined in the judgment; that therefore 
the two views in favor of acquittal were “in fact two separate minority opinions” with 
the result that the appeal should have been dismissed. Justice Mano, who joined in the 
first opinion, added an individual opinion placing particular emphasis on sections of the 
Penal Code providing “If subsequent to the commission of a crime the penalty thereof 
has been changed by law, the lesser penalty shall be applied”; and that there should 
be a judgment of acquittal “when the penalty has been abolished by a law or ordinance 
enforced subsequent to the commission of the offense.” Justice Inoue, who had joined 
in the second opinion, added an individual opinion in which he said that although he 
could not fully understand or agree with the opinion of Justice Mano and the other 
five justices, both the first and the second opinions were in agreement in concluding 
that “it is unconstitutional to punish the accused for violation of the directive in ques- 
tion under No. 325; and that such a state of affairs cannot be permitted to continue 
after our country has become independent.” Therefore “when both of our opinions are 
taken together, they constitute the majority opinion of this Court.” With regard to 
this delicate numbers game, the outsider can add only this tentative observation. Appar- 
ently eight justices thought that the legislation following the Peace Treaty could con- 
stitutionally incorporate the substance of the occupation directives, as applicable only 
to previous offenses, so long as there was no constitutional objection to the substantive 
provisions of the directives. Four justices thought there was such a constitutional objec- 
tion; four thought there was none. Six of the justices thought it was a legal monstrosity 
to attempt to give effect to the directives for the purpose of punishing acts committed 
while the directives were in effect, without also giving them prospective operation. 
These six did not pass upon the constitutionality of the directives themselves and con- 
sequently we do not know what the result would have been if the questions had been 
voted on separately. Justice Inoue seems justified in concluding that the first and second 
opinions reach the same conclusion and properly constitute the majority even though 
their reasoning is inconsistent, and viewed separately present only minority positions. 
In short, this is a case where there is a majority in support of the judgment even 
though there is no “opinion of the court.” 

°8 The quotation is from the first opinion of six justices. Statements to the same 
effect appear in two other opinions, each joined in by four justices. 

24 Hasegawa v. State, 7 Supreme Court Reports 775 (1953). Japanese cases are 
generally reported and cited by Docket Number rather than by name. The case names 
used in these footnotes are adaptations supplied by my translators. 
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Government of Japan in carrying out its directives, only to the extent 
that the Government of Japan could act in accordance with its Consti- 
tution, as interpreted by its Supreme Court. 

Much less spectacular and elaborate than the Red Flag case, but far 
more representative and significant as an example of constitutional 
adjudication in the free speech area in modern Japan, was the decision 
rendered by the Supreme Court on November 11, 1954, in what is 
generally referred to as the Niigata Ordinance case.” This case arose 
out of a demonstration carried on by about three hundred people be- 
fore the police station in the city of Takada, Niigata Prefecture, as a 
protest against the arrest of about thirty Koreans for unlawful brewing. 
Two leaders of the demonstration were arrested and charged with 
carrying on a public meeting and demonstration without a permit from 
the Municipal Safety Commission as required by the Niigata Pre- 
fectural Ordinance. They were convicted and sentenced to three and 
four months imprisonment, respectively. The ordinance in question 
provided in effect that no parade or demonstration, either in vehicles, 
or by marching on foot or by occupying any street, park, or other place 
to which the public enjoys free access, should be held without a permit 
issued by the Public Safety Commission, having jurisdiction over the 
area. Application for the permit was to be made not less than seventy- 
two hours prior to the time of the parade or demonstration. The ap- 
plication was required to contain information with regard to the time 
and place of the parade or demonstration, the names, addresses, occu- 
pations, and dates of birth of its leaders, its purpose and general nature, 
the participating organizations, and the estimated numbers of par- 
ticipants. The ordinance further provided that the Commission should 
issue the permit not less than twenty-four hours prior to the time of 
the parade or demonstration, unless it found grounds for fearing that 
the parade or demonstration would disturb the public peace. The permit 
could also contain conditions deemed necessary to protect the public 
against mass disorder or mob violence. 

In affirming the convictions, the opinion of the Court considered the 
contention that the ordinance, thus applied, was violative of constitu- 
tional guarantees, particularly Article 21, which provides in part: 
“Freedom of assembly and association as well as speech, press and all 
other forms of expression are guaranteed.” The opinion itself is very 
short, consisting of only two paragraphs, both apparently masterpieces 
of ambiguity. The first sentence of the first paragraph is to the effect 
that it is a violation of constitutional principles to place a prior re- 
straint upon demonstrations under an ordinance which provides for a 
system of licensing in general, rather than a system of notification to 
the authorities, because the people have a right to demonstrate, unless 


25 Yamaoka v. State, 8 Supreme Court Reports 1866 (1956). 
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the purpose and means of the demonstration are against the public 
welfare. The paragraph goes on to suggest that a system of licensing 
or notification is unobjectionable if it is designed to permit the Com- 
mission to impose specific restrictions with regard to the time, place, 
and means of the demonstration, so as to protect the public welfare 
against serious damage. But the paragraph concludes with the state- 
ment that the Ordinance woud not unduly restrict freedoms guaranteed 
by the Constitution, if it authorized the Commission, under reasonable 
and clear standards, to refuse a license or prohibit the demonstration 
when necessary for the maintenance of public order. The opinion then 
goes on in the next paragraph to interpret the ordinance so as to find 
it in harmony with these principles. This is done by concluding that 
although the ordinance on its face seems to grant broad discretionary 
power to the Commission, considering all the provisions together, it 
may be interpreted to mean that the Commission may refuse licenses 
for demonstrations in particular places or by particular means for 
specific reasons. Thus the ordinance is not to be interpreted as authoriz- 
ing the Commission to deny a license simply on the ground that it 
deems there is reason to fear a disturbance to the public safety.”* 

A concurring opinion by Justices Inoue and Iwamatsu emphasizes 
that the authorities are entitled to advance notice of parades and demon- 
strations, so that they can determine whether the proposed place and 
means of demonstration would endanger the public security and wel- 
fare. This particular ordinance, they suggest, although it uses the 
language of licensing, is primarily designed to give such notification, 
even assuming that the Commission may deny the license upon reason- 
able grounds. It is true that the Commission might on some occasions 
mistakenly deny a license when it should be granted, but the de- 
fendants did not apply for a license and therefore there is no doubt 
of the constitutionality of the ordinance as applied to this particular 
case. The exact difference between the majority and concurring opin- 
ions is difficult to pin down but the concurring justices may be placing 
greater emphasis upon the procedural point—the necessity of applying 


°6 There are a number of obvious comparisons with the American cases involving 
licenses for open air meetings. Perhaps the most directly pertinent is the case of Cox v. 
State of New Hampshire, 312 U.S. 569 (1941), sustaining a state statute which pro- 
hibited parades or processions upon public streets without obtaining a license from the 
local authorities. There the Supreme Court relied heavily upon the state court’s con- 
struction of the statute to the effect that the licensing board was under an obligation 
to grant the license “if after a required investigation it was found that the convenience 
of the public in the use of the streets would not thereby be unduly disturbed, upon such 
conditions or changes in time, place and manner as would avoid disturbance.” 312 U.S. 
at 576. This decision must, however, also be compared with Hague v. Committee for 
Industrial Organizations, 307 U.S. 496 (1939), Kunz v. People of New York, 340 
U.S. 290 (1951) and Staub v. Baxley, 78 S.Ct. 277 (1958), holding invalid licensing 
ordinances without adequate standards to control administrative discretion. 
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for the license before challenging the constitutionality of the substantive 
provisions of the ordinance.” 

Compared with the ambiguities of the majority and concurring 
opinions, the dissenting opinion of Justice Fujita comes as a breath of 
fresh air. He agrees with that part of the Court’s opinion which states 
that it is contrary to the principles of the Constitution to place a prior 
restraint upon demonstrations by providing for a system of licensing 
rather than simply a system of notification to the authorities. He also 
agrees with that part of the opinion which suggests that the ordinance 
would be unconstitutional if it authorized the Commission to deny a 
permit simply on the ground of concern that the parade or demonstra- 
tion would cause danger to the public safety. However, he does not 
see any basis for an interpretation of the ordinance so as to avoid these 
difficulties. Particularly he finds no indication in any of the provisions 
of the ordinance that the Commission’s authority is limited to restrict- 
ing the particular place or the means of the demonstration. Conse- 
quently, he concludes that the effect of the ordinance is to require that 
all demonstrations, except certain ones specifically exempted, namely 
those for an educational purpose and under educational supervision, 
must have permission in advance, and that the Commission may deny 
permission if it finds a likelihood of danger to the public safety. Such 
a grant of broad discretionary authority to a commission to curb demon- 
strations and processions violates constitutional guarantees of freedom 
of speech and assembly. 

Although the opinion in the Niigata Ordinance case is extremely 
aggravating in its ambiguities and has been deservedly criticized by 
Japanese scholars, I have considerable sympathy with its attempt to 
preserve some measure of governmental authority over public demon- 
strations as well as its attempt to interpret the ordinance so as to pre- 
serve its constitutionality. The necessities of traffic in crowded city 
streets unquestionably justify a considerable measure of control over 
the time, place, and manner of holding public demonstrations and 
parades. Presumably, it was such considerations which were uppermost 
in the minds of the majority. However, the ordinance on its face cer- 
tainly did not limit the Commission to such considerations, and the 
opinion of the Court may not be sufficiently unambiguous and emphatic 
to have such a limiting effect upon the actual administration of this 
and similar ordinances. In this connection, it is interesting to compare 
the opinion of the Supreme Court with an opinion of the Tokyo High 


27 This emphasis upon the necessity of exhausting administrative remedies may also 
be compared with the decision in Paulos v. State of New Hampshire, 345 U.S. 395 
(1953), holding that the defendant was properly convicted for holding a meeting with- 
out a license, even after his application for a license had been refused by the city council, 
because he had not pursued his available remedies in the local courts for review of the 
council’s action. See too New York v. Nathan, 298 N.Y. 95, 81 N.E. 2d 36 (1948), and 
People v. Hass, 299 N.Y. 190, 86 N.E. 2d 169 (1949) app. dis. 338 U.S. 803 (1949). 
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Court, rendered June 9, 1954,”* holding a similar Shizuoka Prefectural 
Ordinance invalid for failure to limit more explicitly the discretion of 
the Commission in passing upon applications for permits. It also re- 
mains to be seen whether the discretion exercised by the commissions 
in the administration of such ordinances, of which there are apparently 
many, will be subject to any effective judicial scrutiny. 

Another decision in the civil liberties area in which Justice Fujita 
was the sole dissenter in urging the invalidity of a statutory provision, 
was rendered by the Grand Bench of the Supreme Court on April 27, 
1955.” The legislative provision involved was Article 3 of the National 
Anti-Tax Evasion Law, which authorizes tax officials to search and 
attach, without judicial warrant, property, books, and documents of 
a person suspected of a tax violation, in a situation where the offense is 
detected at the time of its commission or just afterward if it is urgently 
necessary to collect the evidence and it is impossible to obtain judicial 
authorization, as provided elsewhere in the Act. In a prosecution for 
violation of liquor tax laws in which evidence obtained through such 
a search was apparently used by the prosecution, the defendant con- 
tended that this provision for collecting evidence was invalid as a 
violation of Articles 33 and 35 of the Constitution. Article 33 provides: 
“No person shall be apprehended except upon warrant issued by a 
competent judicial officer which specifies the offense with which the 
person is charged, unless he is apprehended, the offense being com- 
mitted. Article 35: “The right of all persons to be secure in their homes, 
papers and effects against entries, searches and seizures shall not be 
impaired except upon warrant issued for adequate cause and particu- 
larly describing the place to be searched and things to be seized, or 
except as provided by Article 33.” In the particular case the suspect 
was not arrested at the time of the search; consequently it was con- 
tended that the situation was not within the exception provided by 
Article 33. The opinion of the Court rejects this contention on the 
ground that the exception applies in any situation where an arrest 
could be made without a warrant and where the search is made at the 
very place where the offense was committed. It might be noted that 
the Japanese constitutional provision is in terms more unqualified than 
the American prohibition against “unreasonable searches and seizures.” 
The decision of the Court introduces an element of flexibility, since 
searches need no longer be accompanied by a warrant or an arrest to 
make them lawful. 

Presumably, the Court has avoided committing itself upon the issue 
mooted in the concurring opinions, whether the constitutional protec- 
tion provided by Article 35 has any application to administrative in- 


28 State v. Ikeda, 7 High Court Reports 1507 (1954). 
2° Itsu Gon v. State, 9 Supreme Court Reports 924 (1955). 
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vestigations or inspections.*” Perhaps this question has some relation 
to the question which the United States Supreme Court painstakingly 
avoided deciding in District of Columbia v. Little,* namely whether 
compulsory inspection of a private dwelling by a health officer must 
be justified by a search warrant or run afoul of the Fourth Amend- 
ment. Finally, the opinion of the Court also avoids mention of the 
most far-reaching of all the questions suggested by the individual 
opinions, namely, whether Article 31 implies, in the phrase “except 


80 Justices Saito and Kobayashi argue, in their concurring opinion, that Article 33 and 
Article 35 apply only to criminal and not to administrative proceedings. With respect 
to administrative proceedings, they suggest the applicable protection is provided by 
Articles 11, 12 and 13, particularly the latter part of 13, which provides that the “right 
to life, liberty and pursuit of happiness shall, to the extent that it does not interfere 
with the public welfare, be the supreme consideration in legislation and in other 
governmental affairs.” This means, they suggest, that arbitrary regulation cannot be 
made in the name of the public welfare, but they conclude that the provision in ques- 
tion does not offend against that principle. The same position is further elaborated in a 
concurring opinion by Justice Iriye, who also throws into the hopper Article 31 of the 
Constitution, which provides: “No person shall be deprived of life or liberty, nor shall 
any other criminal penalty be imposed, except according to procedure established by 
law.” The Justice does not seem to find any inconsistency in limiting Article 35 to 
criminal proceedings while extending Article 31 to administrative proceedings, even 
though it is Article 31 and not Article 35 which mentions “other criminal penalty.” 
He finds partial support for this position in the fact that Article 35 is immediately 
preceded and followed by articles dealing only with criminal prosecutions. It also 
seems natural to him that fundamental human rights, including the privacy of homes, 
papers, and effects, should be subject to some administrative limitations in the interest 
of the public welfare. Such restrictions must be in accordance with Articles 12, 13 
and 31 and must be kept to the minimum required by the public welfare. This is, 
however, primarily a question of legislative policy. In this particular instance, Justice 
Iriye concludes, the necessities and characteristics of tax collection make this a reasonable 
restriction upon fundamental human rights. 

Justice Kuriyama also wrote a concurring opinion, designed to emphasize his agree- 
ment with the opinion of the Court, and even more emphatically, his disagreement 
with the views expressed by Justice Iriye. The idea expressed by the latter that the 
necessities of tax administration might justify certain restrictions upon fundamental 
rights in the name of the public welfare, Justice Kuriyama regards as alien to the prin- 
ciples of the Constitution. Furthermore, he finds a contradiction in Justice Iriye’s 
reliance upon Article 31 as the controlling provision, because the “procedure established 
by law” clause of the Article itself includes all the procedures covered by the succeed- 
ing articles of Chapter III. Finally, the distinction between criminal offenses and of- 
fenses under the tax law has been entirely eliminated since 1947; consequently, if there 
is any difference between criminal procedures and procedures under the Anti-Tax 
Evasion law, it is one of words rather than substance. 

These concurring opinions also provide the basis for Justice Fujita’s dissenting opinion, 
because he is in the happy position of being able to quote each of the concurring 
justices in support of his dissent. Thus he first agrees with Justice Iriye that Articles 33 
and 35 are applicable only to criminal procedures and not to administrative procedures. 
However, he disagrees with Justice Iriye and agrees with Justice Kuriyama in regarding 
the tax collection procedures as essentially criminal in nature and therefore subject to 
Articles 33 and 35. Finally, as to the interpretation of Article 35, he agrees with Justice 
Iriye that the phrase “as provided by Article 33” means that there must actually be an 
arrest, not merely the possibility of an arrest. Therefore he concludes that the provision 
of the Anti-Tax Evasion Law is unconstitutional and that the conviction of the offender 
must be reversed. 

81 339 U.S. 1 (1950). 
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according to procedure established by law,” some standards of reason- 
ableness which would justify judicial invalidation of procedures not 
otherwise contrary to one of the more specific constitutional guarantees ; 
in short whether this phrase is the Japanese equivalent of “due process 
of law.” This question has been carefully analyzed by Japanese schol- 
ars,’ but I suspect it will be quite awhile before the Japanese Supreme 
Court attempts to answer it. 


Ill 


It will doubtless have been noticed that Article 31 refers to “life” or 
“liberty” but makes no mention of property. This does not mean, how- 
ever, that property is without constitutional protection, for Article 29 
contains the following provisions: 

“The right to own or to hold property is inviolable. 
“Property shall be defined by law, in conformity with the public 
welfare. 
“Private property may be taken for public use upon just com- 
pensation therefor.” 
Apparently, the first two provisions of this article, aside from passing 
mention, are still virgin territory in the annals of constitutional adjudi- 
cation. But the third paragraph has been the subject of one of the 
great cases of Japanese constitutional law—a case not entirely unlike 
the Red Flag case, since it involved one of the programs of the Occupa- 
tion, namely the Farm Land Reform Law, whose validity was tested 
after the Occupation had terminated.** It is hardly necessary to add, 
that, unlike the suppression of Akahata, the land reform program sur- 
vived the test with flying colours, even though four justices, Inoue, 
Iwamatsu, Mano and Saito, dissented. 

According to the opinion of the Court, the Farm Land Reform Law 
provided in effect that prices to be paid for land under the land pur- 
chase program should not exceed the annual rental value multiplied by 
40 for paddy land and by 48 for upland fields. The question to be de- 
termined was whether the statutory land-pricing formula met the con- 
stitutional guaranty of just compensation. The opinion first concedes 
that just compensation contemplates an equitable amount of pay- 
ment rationally computed on the basis of the market value under eco- 
nomic conditions at a given time. This concession is immediately quali- 
fied by the proposition that the amount of payment need not always 
precisely correspond to market value. The reasoning is that, since 
property rights shall be defined by law in conformity with the public 
welfare, according to paragraph 2 of Article 29, restrictions may be im- 

82 See for example, Ukai, “The New Japanese Constitution,” 51 Northwestern Univ. 


Law Rev. (1956-57) 733, 742-744. 
83 Tanaka v. The State, 7 Supreme Court Reports 1523 (1953). 
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posed upon the right of the owner to use, take the profits of, and dis- 
pose of, his property if necessary for the public welfare. This means 
also that property rights may be subjected to such price controls that 
free market prices do not obtain. Since the land-pricing formula was 
derived from the revised Agricultural Land Adjustment Law of De- 
cember, 1945 and was designed to carry out the prevailing national 
policies of land reform, it is quite natural, according to the opinion, 
that the method of valuation adopted should work for the benefit of 
self-tilling farmers rather than for the protection of landlord profits. 

After these disarming generalities, the opinion proceeds to a con- 
sideration of the specifics of the land-pricing formula, somewhat as 
follows: The price structure is based on the five-year average yield of 
rice during the period 1940-44, the price of rice, and certain subsidiary 
adjustments for income from side cultivation. The price of rice is of 
course, the officially established price under the Foodstuffs Manage- 
ment Law. This was regarded as a reasonable price when the land 
reform program was adopted; it is untenable to argue that the official 
price cannot be a measure of just compensation. Thus the price-fixing 
formula is based on objective and average standards, as well as reliable 
statistical data; it is not necessary that the payments should be related 
to the free market price of each and every piece of land or that they 
should be revised in consideration of general economic trends at the 
time of the land purchase. Furthermore, in addition to the statutory 
price, every landlord required to sell land under the statutory pro- 
vision, receives a government grant set according to the acreage of the 
land. This is 220 yen per tan for paddy land, and 130 yen per tan for 
upland fields. This payment is designed to give a feasonable compensa- 
tion in terms of capital increment as well as lost earnings, and is also 
based on objective and average standards. 

Finally, the opinion addresses itself to the most difficult contention 
of all, namely, that even if the statutory prices were reasonable at the 
time of the original enactment, the economic situation had changed so 
that they were now far below just compensation. In the first place, it is 
emphasized that the program for land reform and control of land 
prices started even before the war, as early as 1938; was gradually 
strengthened as the war neared an end; and was within the contem- 
plation of national policies for a long time, although it was finally 
brought to culmination, as a drastic measure for a government pur- 
chase program, by virtue of the directive of the Allied Powers after the 
war. In short, the rights of landowners to use, take the profits, and 
dispose of lands have been progressively narrowed down and free 
market prices have not been allowed to obtain. True, the opinion con- 
cedes, the official price of rice had been revised several times during the 
interval between the enactment of the Farm Land Reform Law and 
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the issuance of the purchase order to this particular appellant. But such 
revisions were designed to counterbalance the increased costs of pro- 
duction resulting from postwar economic changes and thereby to pro- 
tect farm producers. It does not follow that the land prices should be 
revised accordingly, for landlords have little to do with agricultural 
production. It may be desirable that prices controlled by law should go 
along with general trends in the economy, but it is too much to expect 
that such prices should always realize economic gains for the owners 
or precisely coincide with market value. Therefore, the argument that 
the statutory land-pricing formula falls far short of just compensation 
because it is not adjusted for general economic trends cannot be 
sustained. 

The opinion of the Court apparently assumes without explicit dis- 
cussion, that the taking involved in the Land Reform Program, is for 
a public use, within the meaning of Article 39. This point is, however, 
specifically debated in the concurring opinion of Justice Kuriyama ** 
and the dissenting opinion of Justices Inoue and Iwamatsu. The latter 
state their view that the taking clause of the Constitution was designed 
to authorize only the taking of particular land specifically needed for 
public projects, such as the building of a railroad, rather than to au- 
thorize such a revolutionary measure as the Land Reform Law which 
takes lands from landlords throughout the country and turns them 
over to tenants. This, they say, is not a purchase for public use but a 
purchase for resale to tenants, and therefore does not come within 
paragraph 3 of Article 29. The term “for public use” is not coextensive 
with the term “for the public welfare.” In any event, when there is 
a taking in the constitutional sense, just compensation must be de- 
termined by the fair market price, differentiated according to the 
quality of the lands, and ascertained by expert surveys and estimates. 
Furthermore, in the case of a dispute as to the amount, there must be 
recourse to the courts for a final determination. But under the Land 
Reform Law, as generally construed, and as now interpreted by the 
majority of the court, the aggrieved land owner is denied his right of 
access to the courts, because the court cannot award compensation in 
excess of the statutory limits. If this is to stand as an interpretation of 
paragraph 3 of Article 29, the way is wide open to the legislature to 
employ repeatedly the same method, and thus to make an empty shib- 
boleth of paragraph 1 of Article 29. 


34 According to Justice Kuriyama, the term public use is not to be taken so literally 
as to mean only use by the public in the physical sense, but in the broad sense as 
synonymous with public benefit. And the taking of property by the government for a 
public purpose which is primary will not be defeated by the fact that incidentally a 
private benefit will result. By the same token, the validity of the land purchase pro- 
gram, which has been developed in the public interest pursuant to Article 1 of the 
Land Reform Law, is not affected by the fact that the government is to purchase the 
land for resale to tenants. 
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These dissenting justices also pay their respects to the argument pre- 
sented in the opinion of the Court to the effect that the Land Reform 
Law was but the logical, although drastic, culmination of a long de- 
velopment limiting landlord’s rights and encouraging owner farmers. 
They emphasize that the particular land purchase program here in 
issue was the rural Land Reform Law initiated by the directive of the 
Supreme Commander of the Allied Powers and was carried out en- 
tirely outside the Constitution. This is the reason why landlords were 
resigned to obedience to the governmental orders and complied with 
such arbitrary measures. If it were not for the pressure of SCAP, the 
feasibility of the land reform program would have been out of the 
question. The government was directed to take prompt and vigorous 
action for the implementation of the Land Reform Law, but no direc- 
tive was originally issued as to the procedure, payment, and other de- 
tails. Thus the land reform program as a whole was developed under 
the pressure of the SCAP directive. From this it follows that govern- 
ment purchases of lands in pursuance of the Land Reform Law, settled 
prior to the Peace Treaty, survive it as valid under the authority of the 
Supreme Commander, irrespective of the Constitution. So long as the 
transfer of title took place prior to the Peace Treaty, the validity of the 
transfer cannot be challenged. But this does not determine the issue of 
compensation, if that issue is still in litigation. Since the sovereignty 
of Japan has been restored and the authority of the Supreme Com- 
mander is no longer existent, the Court cannot enforce a statutory pro- 
vision which is unconstitutional. Apart from doubts as to the validity 
of the law in appropriating land from landlords for the benefit of 
tenants, they conclude, it is certainly repugnant to the Constitution in 
prescribing a highly disputable pricing formula and prohibiting re- 
course to the courts for the purpose of obtaining compensation in excess 
of statutory limits.*° 

If one tries to place oneself in the position of the justices who had to 
decide the issues thus presented, it is difficult to conceive of a case more 
devilishly contrived to try the mettle of conscientious judges. The 
success of the land reform program was generally regarded as funda- 
mental to the successful democratization of Japan. Despite the doubts 
expressed by two of the dissenting justices regarding the validity of 
the entire program, it is hard to believe that most of the judges were 
not in sympathy with its fundamental objectives. They also must have 
been painfully aware of the impracticability of upsetting this revolu- 
tionary reform, or of burdening the struggling state with large and 


35 Justice Mano and Justice Saito each wrote separate dissenting opinions, in which 
they argued particularly that, in order to avoid conflict with the just compensation 
clause of the Constitution, the statute should be interpreted as establishing merely a 
tentative price to be used in administration of the law, but subject to revision in the 
courts upon claim by the owner that he was not receiving just compensation. 
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unanticipated financial obligations, or of giving a few die-hards among 
the landowners a preferred position.** On the other hand, they must 
have been keenly conscious of the importance to the independence of 
the judiciary and the virility of judicial review, of a fearless and straight- 
forward application of the constitutional requirement of just compen- 
sation for property taken for public use. I can think of no really com- 
parable problem in the American experience, although there is an 
interesting theoretical resemblance to the questions of just compensa- 
tion presented during wartime when commodities subject to requisi- 
tion were also subject to price controls.** Perhaps a more realistic 
analogy is to be found in the experience of India since independence. 
India also has a land reform program; a constitution which recognizes 
the right “to acquire, hold and dispose of property” as one of the funda- 
mental rights of citizens; ** and the institution of judicial review with 
respect to constitutional questions. However, the Constitution of India 
now contains a provision to the effect that no law providing for com- 
pulsory acquisition of property for a public purpose which either fixes 
the amount of compensation or specifies the principles on which com- 
pensation is to be determined, “shall be called in question in any court 
on the ground that the compensation provided by that law is not 
adequate.” °° This provision was adopted as an Amendment of the 
Constitution in 1955, as a direct result of decisions of the Supreme Court 
invalidating certain statutes.*° The cynic might be tempted to suggest 
that the Japanese Supreme Court has arrived at about the same result 
without going through so painful a process. However, the Japanese 
Court has retained at least the theoretical power to examine the basis 
of compensation established by the legislature, and it may yet be in- 
clined to exercise that power more vigorously than it did in the Land 
Reform case whenever it deems the circumstances more propitious. 


36 See Eyre, “Post-Occupation Conditions in Rural Japan,” Annals of Amer. Acad. of 
Pol. and Soc. Sciences (November 1956) 113. ~ 

37 Compare, for example, United States v. Felin & Co., 334 U.S. 624 (1948), involving 
a claim for just compensation under the Fifth Amendment by a slaughterer whose meat 
products had been requisitioned by the Government for war purposes. The Government 
offered payment on the basis of the ceiling prices established pursuant to the Emergency 
Price Control Act, but the Court of Claims found that the replacement cost of the 
seized products was substantially in excess of the ceiling prices and awarded judgment 
on the basis of such replacement value. The Supreme Court reversed with directions 
to enter a judgment based instead on the applicable ceiling prices. That the Supreme 
Court encountered difficulties in formulating a satisfactory reconciliation between the 
demands of just compensation and the demands of a controlled economy, somewhat 
similar to the difficulties encountered by the Supreme Court of Japan in the Farm 
Land case, may be surmised from the fact that Mr. Justice Frankfurter, who an- 
nounced the judgment of the Court, delivered an opinion in which only the Chief 
Justice and Mr. Justice Burton concurred, while Justices Reed, Black and Murphy 
joined in a separate concurring opinion, Mr. Justice Rutledge wrote a separate con- 
curring opinion of his own, and Justices Jackson and Douglas dissented. 
88 Constitution of India, Part III, Art. 19(1) (f). 
89 Constitution of India, Part III, Art. 31(2). 
49 See Alexandrowicz, Constitutional Developments in India (1957) 80-94. 
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IV 


Only the most foolhardy critic would venture to evaluate a judicial 
drama seen but dimly through the filmy scrim of an unfamiliar lan- 
guage. Nevertheless, for the sake of provoking more expert comment, 
if nothing else, a few very tentative observations may be hazarded. It 
should first be noted that some Japanese scholars have rather severely 
criticized their own Supreme Court for its timidity in facing constitu- 
tional questions and in safeguarding civil liberties. As one who is gen- 
erally satisfied with the wisdom of the policy of postponing the judicial 
determination of constitutional questions until they are inescapably 
presented, I am inclined to view with considerable more sympathy than 
these Japanese critics the timidity or caution of the Japanese Court 
in meeting constitutional questions. For example, I think the Court 
was probably wise in leaving the constitutional fate of the Police Re- 
serve to political determination, and I would prefer to see a firm refusal 
to consider the validity of Prime Minister Yoshida’s dissolution of the 
Diet rather than a pious affirmation of its validity, several years after 
the event. However, the policy of postponing or avoiding constitutional 
questions can be indulged too far, and I would agree that in some in- 
stances the Japanese Court seems to have erred in that direction. The 
attitude of the United States Supreme Court in rejecting taxpayers’ 
suits and generally keeping hands off the validity of state legislation 
except when national interests or clear violations of civil rights are 
involved, can be and frequently has been, offset by a more affirmative 
attitude on the part of state courts in applying state constitutional 
guarantees. But there is no room for such independence on the part 
of the lower courts in the Japanese system. Consequently, the Supreme 
Court must set the example in providing judicial protection against 
petty tyrannies. The invalidation of the Niigata ordinance, with appro- 
priate dicta indicating how it could be revised to meet constitutional 
objections, would probably have had a healthier effect than straining 
so hard for an interpretation which would avoid the constitutional 
problems. Nor do the obscure dialectics of the principal opinions in 
the Red Flag case provide a satisfactory alternative to a straightforward 
meeting of the more fundamental constitutional questions, as succinctly 
demonstrated by Justice Kobayashi’s concurring opinion. 

Of course, dissenting and concurring opinions usually have the ad- 
vantage of being able to face more forthrightly difficulties which ma- 
jority opinions tend to gloss over. Majority opinions of the Japanese 
Court seem particularly prone to indulge in this type of shorthand. This 
may be partly due to the pressure of the tremendous backlog of cases 
under which the Japanese Supreme Court staggers, and partly to the 
difficulty of discussing adequately constitutional conceptions recently 
imported from abroad, without elaborate consideration of their foreign 
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background. From a reading of the Japanese Supreme Court opinions 
in these cases, one would apparently gather little hint that the Justices 
were aware of the English and American gloss on many of the phrases 
which they are being called upon to interpret. Yet, there is little doubt 
that such precedents are well known to the Justices and carefully con- 
sidered by them. Perhaps it is concern lest the Court appear to follow 
slavishly foreign precedents, which leads the Justices to eschew any 
mention of them. If this be so, there is at least ground for hope that 
the tendency will decrease as the body of Japanese constitutional 
precedent develops, so that the followers of the Court’s opinions may 
have the full benefit of the broad range of cosmopolitan learning which 
unquestionably lies behind the formulation of its decisions. 

This suggests a much deeper and more significant problem which, 
in view of my own unfamiliarity with the Japanese language and very 
modest acquaintance with Japanese history and culture, I approach 
with the greatest diffidence. The present Japanese Constitution, al- 
though formally adopted as an amendment of the Meiji Constitution, 
represents, of course, a very sharp break with the past. It is in part at 
least a constitutional document without indigeneous roots, for it was 
first drafted in English by legal officers of General MacArthur’s staff, 
and then translated into Japanese, for the consideration of the Japanese 
Government.” Mindful of this background, its detractors in Japan 
are fond of referring to it as the MacArthur Constitution. It is also 
true that some serious students of Japanese constitutional history, al- 
though apparently sympathetic to the objectives of the new Constitu- 
tion, have expressed concern that it might be attempting to accomplish 
too great a change in too short a time.** Nevertheless, the Constitution 
has not been without its ardent defenders among the Japanese people, 
in both academic and political circles.“ Furthermore, the Japanese have 
an impressive record in borrowing and adapting to their own needs 





41 General Headquarters, Supreme Commander of the Allied Powers, Government 
Section, The Political Reorientation of Japan, September 1945 to September 1948 Wash., 
D.C. (1949) V. 1, pp. 102-105 and V. II, Appendix C. The statement in the text should 
not be understood as suggesting that the first draft, as translated was forthwith enacted 
as the Constitution of Japan. Several drafts were exchanged between the drafting com- 
mittee of the Japanese Government and the legal officers of General MacArthur’s staff, 
embodying various changes, and still further amendments were adopted by the Diet 
before recommending it to the Emperor for promulgation in accordance with Article 73 
of the Meiji Constitution. Nevertheless, it cannot be denied that all changes after the 
first draft were relatively minor. 

42 See Quigley, “Japan’s Constitutions: 1890 and 1947,” 41 Amer. Pol. Sci. Rev. (1947) 
865; Kazuo Kawai, “Sovereignty and Democracy in the Japanese Constitution,” 49 
Amer. Pol. Sci. Rev. (1955) 663. 

43 See, e.g., Toshiyoshi Miyazawa, Nihon Koku Kempo, 2 vols. (Tokyo, 1955), ab- 
stracted in The Japan Annual of Law and Politics (No. 5, 1957) 41, and Nobushige 
Ukai, Constitutional Trends and Developments, Annals of the Amer. Acad. of Pol. and 
Soc. Science (November, 1956) 1. 
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the legal conceptions of other countries.* It is in keeping with this 
tradition that the Supreme Court of Japan should now have a unique 
opportunity, in its role of the ultimate constitutional interpreter, to lead 
the way in molding the fundamental law so as to reflect the highest 
aspirations of the Japanese people. In the performance of this exciting 
and exacting task, it may even be a blessing in disguise that the Court 
need not be too concerned to discover and to perpetuate the exact ob- 
jectives of any group of “founding fathers.” Instead, it may draw 
freely upon the experience of all countries that have struggled with 
similar constitutional problems, both in determining its own role in 
the dynamics of government and in helping to assure a realistic content 
for those guaranties of freedom and self-government to which the 
Japanese people are thus far constitutionally committed. 


44 See Von Mehren, Some Reflections on Japanese Law, 68 Harv. L. Rev. (1958) 1486. 
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CONFERENCE OF THE INDIAN LAW INSTITUTE 
I. Some Intropucrory CoMMENTS 
By An American Participant 


For the information of interested Americans and others, the Final Report 
of a conference held by the Indian Law Institute at New Delhi from Decem- 
ber 14 to 21, 1957, is reproduced below. During that period, fifty lawyers, 
advocates-general, and judges from various parts of India assembled at the 
Bharatiya Vidya Bhavan (Indian Cultural Institute) at New Delhi. The 
conference in which they participated was called by the newly organized 
Indian Law Institute to draw up plans for research in administrative law 
and other public law areas for the immediate future. Their recommendations 
were embodied in the Final Report, which proposes that the Institute under- 
take research projects in four areas of administrative law and in one major 
problem of constitutional law. 

Since the publication of the final conference report, Dr. K. M. Munshi, 
the Executive Chairman of the Institute, reports that the Institute has organ- 
ized a small staff of research scholars. The research staff worked for two 
weeks in February with Professor Walter Gellhorn, to develop detailed plans 
for implementing the various projects proposed in the report. Professor 
William Rice spent six weeks with the Institute in March and April, con- 
ferring with the staff on the constitutional law project (state barriers to the 
movement of commodities and persons in interstate commerce). Professor 
Nathaniel Nathanson will collaborate with the Institute’s staff for a five- 
month period, beginning in September, 1958, and it is hoped that arrange- 
ments can be made to have other legal scholars, not only from the United 
States but also from the British Commonwealth and other countries, visit 
India from time to time to work with the Institute on its research projects. 

The Indian Law Institute was formally established on December 27, 1956. 
Its formation followed many years of discussion in India of the need for 
reinvigorating legal research into the problems of modern India. During 
the academic year 1955-56, preceding the ILI’s establishment, Dean L. R. 
Sivasubramanian of the Delhi Law Faculty visited a number of American 
law schools, where he studied the organization and content of American 
legal research, including the work of the American Law Institute and the 
Attorney General’s Committee on Administrative Procedure. A report of 
his observations and suggestions for legal research in India was circulated 
during the summer of 1956 among the leaders of the Indian Bar. This re- 
port, followed by a consultative visit to India by Dean Carl Spaeth of Stan- 
ford Law School in the fall of 1956, led to a renewal of discussions that had 
been held sporadically in India, during the preceding two years, about ways 
and means of establishing a broad and long-term legal research program. 
The outcome of these discussions was the organization of the Indian Law 
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Institute. New Delhi was selected for its headquarters. Financial support 
was furnished by the Indian Government, private sources in India, and the 
Ford Foundation. 

Chief Justice S. R. Das of the Indian Supreme Court is President of 
the Institute. The Attorney General of India, Associate Justices of the Indian 
Supreme Court, and other prominent lawyers, government officials, and law 
teachers are members of the governing council. The Institute’s major in- 
terest is in the field of public law, notably administrative and constitutional 
law. This is in interesting contrast to the establishment of the American 
Law Institute in 1923, which from its outset was primarily concerned with 
the restatement of the common law. The difference in emphasis is at- 
tributable mainly to the fact that public law problems in India today are 
regarded by the Indian lawyers as having a special urgency and widespread 
importance. India’s achievement of independence in 1947, her adoption in 
1950 of a Constitution that contains guarantees of individual rights, and her 
entry into challenging new programs of economic and social development, 
have intensified the ever-present problems of reconciling the objective of 
procedural justice for the individual and the need of the government for 
effective implementation of its regulatory programs. 

The mid-December conference was preceded by a formal inauguration 
of the Indian Law Institute by Dr. Rajendra Prasad, President of India, on 
December 12, 1957, at the Central Hall of Parliament, New Delhi. Besides 
the President, Prime Minister Nehru, Chief Justice S. R. Das of the Supreme 
Court, Executive Chairman K. M. Munshi of the Institute, and Dean Sivasu- 
bramanian addressed a large gathering of lawyers, judges and Members of 
Parliament. With the exception of a handful of Americans, including two 
American law teachers who took part in the subsequent proceedings, this 
was a purely Indian audience. Given this context, the views expressed by 
Prime Minister Nehru and others concerning the attitude of the Indian 
Government towards the role of law and the lawyer in modern India are of 
particular interest, since India is the largest nation currently undertaking 
a major economic development program by non-totalitarian methods. 

Prime Minister Nehru welcomed the formation of the Institute as “neces- 
sary and important” and said that he would take the opportunity to pay 
“tribute and homage to the law and to the men of the law.”* He did so 
the more because there had been some misapprehension that he was 
not “sufficiently respectful to the law. That, of course, was a complete 
misunderstanding.” While addressing people connected with law and 
legislation some months previously (at a meeting of the State Law Min- 
isters), he had ventured to make some remarks concerning the need for co- 
ordinating the working of legal institutions with a changing society, 
but he felt that his remarks at that time had been misunderstood.” “It is 





1 This and other excerpts from the inaugural speeches are drawn from the account 
printed in the Hindustan Times on December 13, 1957. 

2On September 18, 1957, during the Law Ministers’ conference in New Delhi, 
Mr. Nehru had urged that India follow the example of the United States, where 
“great judges have really expanded the scope of the Constitution tremendously by 
their judgments because they wanted to bring its interpretation into line with modern 
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obvious that, in any kind of constitution or society, law is and must be an 
essential feature, otherwise it is not an ordered society and tends to be 
chaotic.” At the same time, he had noted that in a changing society laws 
also had to change to keep pace with social changes. The evolution of 
customary law in India furnished a ready parallel for the course which 
public law must follow: “In India, we have known customary law which 
has as much force as any other law and perhaps one of the reasons why 
there was a certain force, a certain strength in our social organism was be- 
cause customary laws had been adapted to changing conditions from time 
to time. When they were made rigid, difficulties arose which we are trying 
to rectify by legislation.” 

The outstanding characteristic of the world of today is tremendous 
change: the world has changed from the era of industrial revolution and 
is on the threshold of the atomic age and the age of space travel. “Obviously, 
none of the laws, ancient or of more recent times deal with these. It is a 
new field entirely for [the] human mind to explore. Laws have to be framed, 
adapted and changed. Therefore, it is well to remember that laws are not 
immutable, unless we think human society is immutable, which it is not. 
To be immutable is to be stagnant. In any progressive society, therefore, 
law has to be adapted to the changing order. . . . The society has to face 
two urges, namely, continuity and change and if these are evenly balanced, 
it is well; otherwise, all is not well for the time being till some kind of ad- 
justment is made.” 

Mr. Nehru said he had no doubt that the Institute would perform an es- 
sential task in the development of a welfare state. 

It is a striking commentary on the extent to which the Indian lawyer’s 
role has changed since the coming of independence to India in 1947, to note 
that Prime Minister Nehru’s attitude towards the Indian lawyer today is 
one of keen interest and concern, rather than the attitude of indifference 
which he manifested towards the legal profession in India in his younger 
days, when India was ruled by the British. Shortly after being called to the 
Bar in England in 1912, his experience as a practicing lawyer in India filled 
him with a growing dissatisfaction. The scope of the legal profession in a 
country subject to foreign rule was narrow, technical and divorced from the 
major public issues of the day. During that earlier period, Nehru “felt more 
and more that it was not possible to reconcile public work, especially of the 
aggressive type that appealed to me, with the lawyer’s job.” * The same fac- 
tors that have created the need for the establishment of an Indian Law Insti- 
tute to study the significant public law problems that have emerged in India 
since Independence have also changed the role played by many of the Indian 





conditions.” Together with other Government officials, the Prime Minister had criti- 
cized the serious problem of delay in disposing of cases in the courts, and Home 
Minister Govind Ballabh Pant had urged as a solution the overhauling and moderniz- 
ing of the “present antiquated system of judicial administration.” For an adverse com- 
ment on these views, see 3 Lawyer 5-6 (1957) (published by the Provincial Bar Fed- 
eration of Madras). 

(1956) 43" Toward Freedom, 44 (2d ed., 1940). See also Moraes, Jawaharlal Nehru, 

6) 45. 
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lawyers in affairs of state,* and Prime Minister Nehru seems well aware that 
this change has occurred. 
While no detailed study of the nature of the Indian lawyer’s activities in 


* See 1 Report of the University Education Commission, December 1948-August 1949, 
(Government of India Press, 1950) at 257-58: 


1. Introduction—In Europe and America, legal education has long occupied a 
high niche among the learned curricula. Products of the study of law have fre- 
quently risen to positions of distinction in public service or have amassed fortunes 
in the private practice of law or have acquired wide reputation as scholars without 
even entering practice. Legal education is on an elevated plane and teachers of law 
enjoy a high respect, perhaps as high or higher than those of any other field of 
instruction. .. . 

“In our country, we have many eminent practitioners and excellent judges. Some 
of these appeared before us as witnesses and made valuable comments and sugges- 
tions concerning the improvement of legal education. The law has also given us 
great leaders and men consecrated to public service. Most conspicuous of these is 
Gandhiji. Here the comparison ends. We have no internationally known ex- 
pounders of jurisprudence and legal studies. Our colleges‘ of law do not hold a 
place of high esteem either at home or abroad nor has law become an area of pro- 
found scholarship and enlightened research. This is probably no reflection upon 
us as it arose from conditions inherent in our position as a dependent nation. 
There were eminent legal scholars in our ancient universities, and faculties of law 
were among the frst established in the early modern universities at Calcutta, 
Bombay and Madras. The opportunity, however, for original, stimulating study 
of law hardly existed; certainly no demand was created for it while the burden 
of Government, public service and legal transactions were carried by others. 

“Most of our universities set up their colleges of law but they readily succumbed 
to the general policy of using the universities as training grounds for government 
service, and, because the important areas of legal study and practice were occupied 
by English lawyers and English law—for the most part in the larger cities—there 
was little possibility of employment for our young men, except in clerical, minor 
or routine legal services. The amazing fact is that we now have so many able prac- 
titioners and well qualified judges, rather than that there is a scarcity of gifted 
legal scholars and researchers. 

“2. Our Changed Position—With the attainment of independence and the con- 
sequent responsibility of developing our own constitutional government, together 
with international relations, now as important as domestic affairs, it becomes im- 
perative that we develop high grade colleges of law, manned with real scholars, 
and capable of producing men who can cope with international, constitutional and 
administrative problems, as well as with the civil, criminal and routine demands 
which exist. Our gifts for philosophical studies would indicate that it is possible 
to have as great students of systematic law and the principles of jurisprudence as 
any other people. 

“3. The Present Situation in Our Law Colleges—In the light of what we have 
said, it is not strange that we have found conditions in law colleges generally at 
a low ebb. At one or two universities, the authorities said their situation was 
satisfactory but the majority admitted the contrary and confessed that improve- 
ments were needed. 

“There should be no need for alarm and discouragement. Conditions have not 
permitted the development of great colleges of law in the immediate past. Such 
as we have exist largely on a basis of convenience and opportunism and are sec- 
ondary to other Faculties and studies, with the inevitable consequence of indif- 
ferent or poor spirit. The deficiencies are apparent for the most part and devices 
for improvement are not far to seek nor matters of real debate. 

“| . . Obviously, we now need to re-organise our law colleges and give emphasis 
to this subject second to none. India’s prominence and importance among inde- 
pendent nations and the realisation of our national aims demand such a course of 
action.” 
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modern India has been published as yet, and no detailed analysis of the 
ways in which his role differs from that he played in pre-independence 
India, it is clear from a review of the decisions of the Indian courts during 
the last ten years that problems classified in the United States under the 
headings of administrative and constitutional law have assumed tremendous 
importance and appear with great frequency in the pages of the Indian case 
reports. The typical substantive legal problems of underdeveloped countries 
—family, property, torts, and criminal law—are still of major importance, 
but the relative significance of the lawyer’s activities in the public law field 
has greatly increased. 

Chief Justice Das took the occasion of the inaugural ceremony to recognize 
this trend, by defining the objective of the Institute as the promotion of ad- 
vanced studies in the reform of administrative law and justice and assistance 
in the healthy development of a law suitable to the economic, social, and 
other needs of the community. Dr. K. M. Munshi, who had been Governor 
of the State of Uttar Pradesh from 1952 to 1957 before taking on his present 
assignment as Executive Chairman of the Institute, added the caveat that 
the adjustment of laws to meet the requirements of a welfare state should 
not be done in any spirit of irresponsibility. The Institute could be helpful 
in assuring that this procedure would be carried out carefully and meticu- 
lously, and he hoped that its research could be carried on in the fields of con- 
stitutional, international, and administrative law. He also visualized the 
Institute as playing a prominent role in promoting the idea of a common bar 
association for the country (only state bar associations now exist in India) 
and the laying down of uniform standards for the study of law at the various 
universities. 

Dr. Munshi’s comment on the relationship between the Institute and the 
universities harks back to an objective that many Indian lawyers have long 
contemplated. In establishing the Institute, the founders recognized that 
their research efforts need the support of. the Indian law school faculties, 
from whose ranks many of the personnel required to carry on the research 
programs will necessarily be drawn. The promotion of legal research within 
the law school faculties will in turn help improve the standards of legal 
education and will throw further light upon subjects which are now in- 
cluded in the law school curriculum (e.g., Constitutional Law) or which 
may be added in the future (e.g., Administrative Law).° The problems of 
co-ordinating the efforts of the law schools with those of the new research 
Institute are many and complicated, but their successful resolution is both 
feasible and, in the long run, essential. 

As a further indication of the close association that will undoubtedly be 
established between the Institute and the Indian law schools, it may be noted 
that the Institute’s rules and regulations provide that five members of its 
governing council shall be selected among the Deans of the faculties of law 
in the universities in India. Moreover, all of the Vice-Chancellors and the 
Deans of the law faculties of Indian universities which are established by an 





5 See Item 3(f) in the memorandum of association of the Indian Law Institute, De- 
cember 22, 1956, defining one objective of the Institute as being that of promoting “the 
improvement of legal education and to impart instruction in law and allied fields.” 
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act of legislature are made members ex-officio of the Law Institute. Ameri- 
can observers, aware of the very fruitful association that has existed between 
the American Law Institute and the faculties of American law schools join 
in the hope that the future holds a similar experience in store for their 
Indian colleagues. 

Throughout the documents establishing the Indian Law Institute, great 
emphasis is also placed upon the value of co-operating in its research efforts 
with scholars and institutions of foreign countries as well as those of India. 
The value of comparative legal research, particularly in the field of public 
law, has been recognized for many years in India. The roots of this interest 
in the comparative approach, particularly in the field of private law, go back 
to colonial days. British scholar-administrators drafted legal codes which 
adapted British notions of the rule of law, and particularly views on criminal 
law, contracts, and evidence, to the local conditions of India, and this led 
to the introduction and “reception” of English law in India.’ Partly because 
of this 19th century legal background, and partly because of the deep political 
as well as legal interest that Indians had, before setting up their own republic, 
in the experience of the constitutional democracies, particularly of North 
America, Europe, and Australia, comparative study of constitutional law 
has been highly popular in India during at least the last two decades. Thus 
it is not surprising that, while serving as the Constitutional Advisor to the 
Indian Constituent Assembly in 1946, Sir Benegal Rau prepared a collection 
of pamphlets surveying constitutional guarantees of civil rights and con- 
stitutional provisions governing federal-state relationships, in the major con- 
stitutional republics of the world.* The deliberations of the members of 
the Constituent Assembly, as they drafted the Indian Constitution, were 
filled to overflowing with discussion of the handling of comparable con- 
stitutional problems in other countries. Prior and subsequent scholarly com- 
ment by Indians on constitutional law in India has followed a similar pat- 
tern.’ Similarly, the Indian judges, in construing the constitutional provisions 
and in applying regulatory statutes, have been deeply interested in, though 
by no means necessarily convinced by, analogous decisions of the courts 
of other countries, particularly the United Kingdom, the United States, 
Australia, and Canada.’° 


® See, e.g., such statements as these in the Institute’s memorandum of its objects and 
activities: “The Indian Law Institute has been established in order to meet a long-felt 
demand for an Institution, on an all-India basis, which may pool together the experi- 
ence, the wisdom and the resources of all persons engaged in the study, practice or 
administration of Law, and under whose auspices advanced legal studies, investigations 
and researches can be carried on. Such organisations are doing very useful work abroad. 
The setting up of the Institute, it is hoped, will provide continuity to the study of 
the problems and also will be helpful in obtaining the services of foreign scholars and 
in the exchange of students and teachers between India and foreign countries.” 

7 See Gledhill, The Republic of India—Development of its Laws and Constitution 
(1951) chapter 10. M. P. Jain, Outline of Indian Legal History (1952) chapter 19. 

8 See Constituent Assembly of India, Constitutional Precedents, Ist, 2nd and 3rd 
series (3rd ed., 1947). 

® See, e.g., the following excellent studies: M. Ramaswamy, Distribution of Legisla- 
tive Powers in the Future Indian Federation (1944); M. Ramaswamy, Fundamental 
Rights (1946); and D. D. Basu, Commentary on the Constitution of India (3rd ed., 
1956). 
10 See Tripathi, “Foreign Precedents and Constitutional Law,” 57 Colum. L. Rev. 
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It may not be amiss at this point to acknowledge some of the obvious 
perils of comparative law study for a country whose legal, as well as social 
and economic system is in process of rapid development. The risk, to the 
extent it exists, is that a solution to a legal problem arrived at in a quite dif- 
ferent social and economic context may seem superficially so attractive that 
there may be a temptation to recommend its adoption bodily, without ade- 
quate recognition of the diversity of context that may in fact make the 
foreign solution applicable only after considerable tailoring to the local 
situation. 

On the other hand, judging from the thorough pulling apart and cautious 
analyzing of foreign constitutional doctrines that was indulged in by the 
Indians who participated in the Constituent Assembly Debates from 1947 
to 1949, and the reluctance of Indian judges since that time to follow un- 
hesitatingly foreign judicial constructions of words and phrases found in 
foreign constitutions that are similar to those used in the Indian Constitu- 
tion, this pitfall may not be as serious or as general a peril as it might seem 
at first glance. Those Americans who have consulted with Indian lawyers 
on the initial phases of the organization of research projects by the Institute 
have been keenly aware, as one observer recently put it, that “we are looking 
for the problems that are really meaningful to India, and that the minutiae 
of our own problems of judicial review and of administrative procedure may 
be quite irrelevant for their purposes.” ** The Institute will undoubtedly con- 
centrate on India’s legal problems in their own indigenous setting, and will 
use foreign experience mainly for purposes of comparison and perspective. 
Another observer, who recently spent some time with the research staff of 
the Institute, commented in similar vein that he did not “in the slightest de- 
gree feel that every difference in procedure between India and the United 
States raises questions about the methods of either country. Naturally 
enough, procedures are shaped by history as well as by logic; and in most 
instances they are suitably fitted to the society in which they function. Never- 
theless it may be useful to inquire whether all existing procedures do re- 
flect the best thinking of thoughtful men or whether, instead, they reflect the 
oft-encountered tendency to continue doing things in the same old way, 
without ever considering whether or not the old way is a good way.” *” 

It is possible that some few Americans may at one time have held an un- 
critical and undue faith in the feasibility and value of a wholesale exporta- 
tion of American social, economic, and legal institutions to countries whose 
economies are being rapidly developed from a relatively undeveloped status. 
American experience with substantial economic and technical assistance 
programs in the post-war period in some of the underdeveloped areas re- 
vealed, what many had understood anyway, that there are social and cultural 
factors that make such wholesale transference of institutions and concepts 
impracticable. For a few American scholars, this may have been a disil- 
lusioning experience, and may have led them to veer to the other extreme— 





(1957) 319, 325-26; Alexandrowicz, “American Influence on Constitutional Interpre- 
tation in India,” 5 Am. J. Comp. Law (1956) 98; Ebb, Book Review, “We the Judges,” 
15 Far Eastern Quarterly (1956) 614. 

11 Letter from Professor Nathaniel Nathanson, dated April 23, 1958. 

12 Letter from Professor Walter Gellhorn, dated February 21, 1958. 
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to assume, for example, that American and other Western experience in 
such areas as the law is completely irrelevant to the needs of the underde- 
veloped areas. This extreme view, like the earlier notion of a simple transfer 
of ideas and institutions, is equally erroneous. There is value, as indicated 
by the comments quoted above, to be obtained by South Asian countries 
through the study of American and other Western experience in the public 
law area—the value of achieving broader perspective for understanding 
indigenous local problems, and even the value of local application of 
selected elements of the foreign experience, provided that such use is ac- 
companied by whatever careful adaptation to the local setting may prove to 
be essential. 

That borrowing, even very selective borrowing, of concepts of public law 
from a foreign system implies change in local legal ideas, and that legal 
change, particularly in the substantive as contrasted with the procedural 
law area, may evoke some concern from those wedded to the existing frame- 
work of law and society in all of its aspects, is undoubtedly a correct observa- 
tion and a good prediction. But to this, two answers at least may be made. 
For one thing, the delicacy of the legal and social fabric of a particular 
country is surely no bar to legal reforms. This is readily apparent in such 
procedural areas as that of administrative law. It is also true, as further 
scrutiny reveals, with respect to many areas of substantive law.’® Beyond 
that, it should be understood by American and other observers that the prob- 
lem today in South-Asian countries that are busily engaged in modifying their 
laws and institutions to help themselves attain fuller development is really 
not whether or not change should occur, but, rather, which are the best 
methods to adopt to effectuate changes that must inevitably occur. And, as 
to this latter point, a comparative study of experience that the United States 
and other Western countries have had in handling similar legal problems 
may be highly relevant and useful, if conducted with due awareness of the 
differences that exist in the social and economic context of India contrasted 
with the United States and the West generally. “Comparative Law” as such 
is by no means, of course, the sole approach that the Indian Law Institute 
will follow, but it does represent one useful technique for it to employ. 

It may be noted that the first national conference of the Indian Law Insti- 
tute in December was preceded by a five-week planning conference held 
during the summer of 1957 at Stanford Law School by a group of five Indian 
and four American lawyers. That preliminary conference was attended by 
former Justice C. B. Agarwala of the Allahabad High Court, Mr. G. N. Joshi 
of Bombay, Mr. Justice P. B. Mukharji of the Calcutta High Court, At- 
torney-General S. M. Sikri of the Punjab State and Mr. P. K. Tripathi of the 
Delhi Law Faculty; and by American law professors Clark Byse, Howard 
Mann, Nathaniel Nathanson, and myself. The objective of that preliminary 
conference had been to make an inventory and evaluation of potentially 
productive research programs concerning Indian public law problems. Par- 


13 []Justrations may be drawn from the work of the Law Commission of India, which, 
with general public approval, is conducting studies of a variety of topics concerning 
which legal reforms are being concerned. See, e.g., the Law Commission’s reports on 
Liability of the State in Tort (1956); and on Parliamentary Legislation relating to 
Sales Tax (1956). 
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ticular emphasis was placed on those problems with respect to which Ameri- 
can experience might shed some light. The various papers prepared for that 
purpose during the summer conference were edited and published early in 
the Fall of 1957 by Stanford Law School in a booklet entitled “Public Law 
Problems in India—A Survey Report.” This book, together with additional 
papers that were prepared by the participants at the New Delhi conference, 
was used as the basis for the extensive discussions that were had in December. 

The Final Report of the Indian Law Institute conference, printed below, is 
the end product of these deliberations. During the week of meetings in New 
Delhi in December, many new papers on various aspects of administrative 
law and summaries of papers appearing in the “Public Law Problems” book 
were presented during the morning sessions. They were discussed by the 
entire group of Indian and American participants during the afternoon 
sessions. From these discussions, agreement emerged on the public law 
problems which seemed to offer the most productive fields for research at the 
present time. The agreement reached during these discussions was embodied 
in the Final Report, the drafting of which was carried out by Dr. A. T. 
Markose of the Trivandrum Law College and Justice C. B. Agarwala, in 
collaboration with Professor Clark Byse of Harvard Law School and myself. 

The Conference as a whole approved this Final Report on December 20, 
1957, leaving it to be presented to the Executive Committee of the 
Institute for its consideration. The Executive Committee is empowered 
under the rules and regulations of the Institute to “select, from time 
to time, subjects in which investigations, studies, researches and _ teach- 
ing may be conducted by the Institute” and to “correspond with foreign 
scholars, institutions and organizations and to co-operate with them in 
matters relating to the work of the Institute.” During the past few months 
the Executive Committee has taken steps to implement the proposals recom- 
mended in the Final Report, by appointing Chairmen and Vice-Chairmen of 
advisory committees and research directors for the various projects. The 
leaders of the advisory committees have been chosen from the ranks of state 
advocates-general, judges, Government and private practitioners. The Execu- 
tive Committee has added to the list of projects proposed by the December 
conference a comparative study of constitutional protection of Fundamental 
Rights. 

LAWRENCE F. EBB * 


* Associate Professor and Executive Director, International Legal Studies Program, 
Stanford Law School. 


By An Indian Participant 


The Indian interest in the projects presented below can be better appreci- 
ated in the light of Indian political development since the beginning of 
English authority in India in the latter half of the eighteenth century. The 
conquest was effected by the East India Company, which was primarily a 
band of traders to whom the distinction between profits of trade and spoils 
of government was not very apparent. The inequity of the exactions from 
India reached such a stage that Parliament in 1773 intervened with the 
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Regulating Act, intended to regulate the executive in India. It did this in 
two ways: by making it conciliar** and by subjecting it to the Supreme 
Court which was created by the Act. The Parliament hoped that the English 
“rule of law” could be introduced into India by subjecting the Government 
to an independent judiciary, but the experience from 1774 to 1780 of open 
conflict between the Supreme Court and the Governor-General-in-Council 
showed unmistakably that if revenue was to be collected and an Empire to 
be governed, the executive of India could not be controlled by a judiciary in 
India but only by Parliament. As a result, the Supreme Court was for- 
bidden by an Act of Parliament from interfering with the public acts 
of the Governor-General-in-Council and with all matters concerning the 
revenue and its collection. This Act of Settlement of 1781 secured the in- 
dependence of the executive from the judiciary, thereby establishing the 
converse of what was achieved by the Act of Settlement of 1701 of England. 
Thus, the attempt to introduce the “rule of law” in India failed and there- 
after “the laws’ rule” continued until India became free. However, the 
autonomy of the executive was somewhat limited by the incidental effect 
of a better system of administration introduced by Lord Cornwallis. Corn- 
wallis issued a series of regulations prescribing the powers and procedures 
of administration in great detail. One of the results was the possibility of 
control of the administration by the courts on the principle of ultra vires. 
But this control did not obtain in many significant areas, nor did it apply, 
as pointed out above, to the acts of the Governor-General-in-Council. 

Further, the legislative power of the Government remained plenary within 
the ambit granted by the British Parliament. There was no popular 
legislature to be placated and administration therefore progressed in India 
pursuant to the demands of efficiency and economy. Since the executive in 
India did not have to fear the Legislature, every provision of delegated 
legislation was the result of considerations of necessity or convenience. But 
what was begun as a matter of convenience perhaps became one of habit, 
and as the Legislature in India became more representative of Indian 
opinion, “the problem of delegation” became significant. 

Thus, generally speaking, Indian administration grew without being 
much hampered by court control or procedural safeguards, so that a well- 
known constitutional history of India has the following chapter heading: 
“Chapter VI—The Direct Rule of the Queen Empress; The Golden Age of 
Bureaucracy.” *° 

Industrial development and emergencies like famine and war led to a 
great increase of power and personnel in the administrative services. Even 
as their American counterparts, they “growed like Topsy.”** Moreover, 
in India, where public attention was almost wholly focussed on the struggle 


14 Prior to the Act, the Governor-General alone formed the Chief Executive. Under 
the Act, it was the Governor-General-in-Council that was to act and decisions were to 
be taken by a majority. 

15 Keith, The Constitutional History of India, 1600-1935, at 164 (2d ed., 1937). 

16 See Frankfurter, “Foreword—Final Report of the Attorney-General’s Committee 
on Administrative Law,” 41 Colum. L. Rev. 585-86 (1941). 
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for nationhood and independence, this development of administrative con- 
trol, though it affected the daily lives of the citizens of the country, was 
largely overlooked. 

Once independence was achieved, however, the Founding Fathers of the 
Constituent Assembly addressed themselves to the problem of subjecting 
administration to control by the courts. 

Thus the Supreme Court ‘* and High Courts of India ** were empowered 
to review administrative decisions by all the famous common law writs; 
disability of the courts in matters of revenue was expressly deleted; *° an 
extensive power to grant special leave to appeal from the decision of every 


authority and tribunal in India was conferred on the Supreme Court; *° and 


17 Article 32, Constitution of India: 

“(1) The right to move the Supreme Court by appropriate proceedings for the en- 
forcement of the rights conferred by this Part is guaranteed. 

“(2) The Supreme Court shall have power to issue directions or orders or writs, 
including writs in the nature of habeas corpus, mandamus, prohibition, quo warranto 
and certiorari, whichever may be appropriate, for the enforcement of any of the rights 
conferred by this Part. 

“(3) Without prejudice to the powers conferred on the Supreme Court by clauses 
(1) and (2), Parliament may by law empower any other court to exercise within the 
local limits of its jurisdiction all or any of the powers exercisable by the Supreme Court 
under clause (2). 

“(4) The right guaranteed by this article shall not be suspended except as otherwise 
provided for by this Constitution.” 

18 Article 226, Constitution of India: 

“(1) Notwithstanding anything in article 32, every High Court shall have power, 
throughout the territories in relation to which it exercises jurisdiction, to issue to any 
person or authority, including in appropriate cases any Government, within those terri- 
tories directions, orders or writs, including writs in the nature of habeas corpus, man- 
damus, prohibition, quo warranto and certiorari, or any of them, for the enforcement 
of any of the rights conferred by Part III and for any other purpose. 

“(2) The power conferred on a High Court by clause (1) shall not be in derogation 
of the power conferred on the Supreme Court by clause (2) of article 32.” 

19 Article 225, Constitution of India: 

“Subject to the provisions of this Constitution and to the provisions of any law of 
the appropriate Legislature made by virtue of powers conferred on that Legislature 
by this Constitution, the jurisdiction of, and the law administered in, any existing High 
Court, and the respective powers of the Judges thereof in relation to the administration 
of justice in the Court, including any power to make rules of Court and to regulate 
the sittings of the Court and of members thereof sitting alone or in Division Courts, 
shall be the same as immediately before the commencement of this Constitution: 

“Provided that any restriction to which the exercise of original jurisdiction by any of 
the High Courts with respect to any matter concerning the revenue or concerning any 
act ordered or done in the collection thereof was subject immediately before the 
commencement of this Constitution shall no longer apply to the exercise of such 
jurisdiction.” 

20 Article 136, Constitution of India: 

“(1) Notwithstanding anything in this Chapter, the Supreme Court may, in its dis- 
cretion, grant special leave to appeal from any judgment, decree, determination, sen- 
tence or order in any cause or matter passed or made by any court or tribunal in the 
territory of India. 

“(2) Nothing in clause (1) shall apply to any judgment, determination, sentence or 
order passed or made by any court or tribunal constituted by or under any law relating 
to the Armed Forces.” 
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a supervisory jurisdiction more extensive than that which existed was con- 
ferred on the High Courts.” 

For about eight years now this system of judicial control has operated, 
As this report suggests it has cheering champions and chilling critics. But, to 
borrow an expression from my teacher, Louis Jaffe, it is felt on all sides that 
the time for invective has passed and the time for investigation has arrived.” 

Besides the general reasons which existed for the development of ad- 
ministrative powers in every other civilized country in the world, some 
special causes have been operating during the past ten years in India. The 
legal implementation of the transference of power from Britain necessitated 
the grant of wide powers to the executive. This was a temporary phase. The 
aftermath of the Second World War saw in India a nation which was cut 
into two. This partition of India created an unprecedented migration of 
population and a poignant problem of refugees, to solve which administra- 
tive tribunals had to be created. To the challenge of poverty the new govern- 
ment replied with economic planning, a favourite weapon of governments 
in such situations. But the first and second five year plans in India, as is the 
case with plans everywhere, required many laws conferring administrative 
powers. The feudal inequality which existed in proprietary rights in land 
required another such group of laws for its eradication. The socialistic pat- 
tern of society which has become the ideal of the ruling party requires an 
increase of governmental powers, whatever may be the exact complexion 
of this concept. Social insurance legislation of various kinds and shades had 
to be passed. Out of a total of 437 pieces of central legislation covering a 
century and a half ** found in one compilation,* 140 were passed in the 
period between 1947 and 1957; and out of 191 Acts involving penal sanctions, 
collected in another compilation,” not less than 73 belong to the same period. 


21 Article 227, Constitution of India: 

“(1) Every High Court shall have superintendence over all courts and_ tribunals 
throughout the territories in relation to which it exercises jurisdiction. 

“(2) Without prejudice to the generality of the foregoing provision, the High Court 
may— 


“(a) call for returns from such courts; 

“(b) make and issue general rules and prescribe forms for regulating the prac- 
tice and proceedings of such courts; and 

“(c) prescribe forms in which books, entries and accounts shall be kept by the 
officers of any such courts. 


“(3) The High Court may also settle tables of fees to be allowed to the sheriff and 
all clerks and officers of such courts and to attorneys, advocates and pleaders practising 
therein: 

“Provided that any rules made, forms prescribed or tables settled under clause (2) or 
clause (3) shall not be inconsistent with the provision of any law for the time being 
in force, and shall require the previous approval of the Governor. 

“(4) Nothing in this article shall be deemed to confer on a High Court powers of 
superintendence over any court or tribunal constituted by or under any law relating to 
the Armed Forces.” 

22 Jaffe, “Invective and Investigation in Administrative Law,” 52 Harv. L. Rev. 
(1939) 1201. 

23 The earliest law in the volumes is one of 1803. 

24 Civil Court Manual, six volumes published by the Madras Law Journal Office, 
Madras, India. 

25 All India Minor Criminal Acts, Law Publishing House, Allahabad, India, 1957. 
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One might say that almost overnight—within a span of a decade—India be- 
came a full-fledged administrative state. 

On the constitution and procedure of administrative tribunals in India, of 
which there is a bewildering variety, there is an absence of generally avail- 
able information. Many problems arise for which solutions must be sought 
on Indian soil, taking into account the special conditions obtaining in India. 
But the American experience raises useful queries. For example, in the 
area of industrial disputes, is not the very jurisdictional theory that governs 
the administrative process, capable of change for the better? The subject 
of industrial disputes is in the list of concurrent legislative powers, shared 
by the central and state governments, in the Indian Constitution.** And 
the Industrial Disputes Act of India applies to all workers in a state whether 
they are engaged in interstate or intrastate work. As each tribunal in each 
state can decide as it likes, except where the question goes to the Supreme 
Court, conflicting decisions will remain unreconciled. Could not measures be 
adopted to prevent this decentralized administration of central laws? The 
sanction for violation of the provisions of the Industrial Disputes Act is 
criminal prosecution ** and this has not been working well at all. It is no 
secret that employers strongly resent being treated as criminals. In the 
United States contempt proceedings are used. This method appears to possess 
greater flexibility. Enquiry is urgently needed on this point, for the social 
significance of a better atmosphere at the production front cannot be 
exaggerated. 

Further, there is heard in India opinion that proposes the introduction of 
administrative appeal courts on the French model, not because the existing 
machinery with respect to law is inefficient but because the present court con- 
trol of administrative decisions on the factual plane is not thorough enough. 
Would unsatisfactory fact-findings of administrators be remedied by more 
court control, or by insistence on fairer procedure which would preclude 
slipshod decisions? If court control is pushed to the extreme, courts may 
function simply as duplicate machinery and administrative responsibility 
will be sapped. No investigation of administrative procedure has ever been 
undertaken in India. It is elementary wisdom to have a thorough diagnosis 
of the patient before any remedy is prescribed. 

Last but not least comes the constitutional project dealing with barriers to 
the movement of commodities and persons in interstate commerce. There 
are four significant differences between the constitutional provisions of the 
United States and India on this matter. 

In the United States, the commerce clause of the Constitution does not 
prohibit the states from legislating on commerce which is exclusively within 
each state while the Indian Constitution declares that all commerce shall 
be free.2* Secondly, while in the United States the individual states can 





26 See Constitution of India, Seventh Schedule, List I1I—Concurrent List, Item 22, 
“Trade Unions; industrial and labour disputes.” 

27 See Industrial Disputes Act of 1947, c. VI, §§ 26-31 and § 32. 

*8 Article 301, Constitution of India: 

“Subject to the other provisions of this Part, trade, commerce and intercourse through- 
out the territory of India shall be free.” 
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legislate on interstate commerce within the limits described by the empirical 
decisions of the Supreme Court, the corresponding right of the Indian states 
to legislate in the public interest is subject, except for nondiscriminatory 
taxation, to the additional restraint of previous sanction of the President.” 
Thirdly, the Constitution of the United States gives power to Congress to 
“regulate” interstate commerce while the Indian Parliament is empowered 
with respect to both interstate and intrastate commerce, although restrictions 
imposed by Parliament have to be “reasonable” and “in the public interest.” *° 
This constitutional provision, it is believed, represents the position reached 
in the United States by judicial decisions. Fourthly, state laws passed before 
the Indian Constitution was adopted are valid even though they may infringe 
the freedom of interstate commerce—unless and until the President of the 
Republic directs otherwise.** In addition to some tax problems, the major 
question is one of defining freedom of commerce, a freedom which state 
legislatures may not impair at all (except by consent of the centre) and 
Parliament may not “restrict” except reasonably and in the public interest. 
What is the substance of this freedom? These and other questions require 
attention. If timely study of the matter is now undertaken, many of the 
obstructive devices attempted elsewhere can be prevented from arising in 
India. 

There are two other functions which the Law Institute can perform now 
which are of importance from a long-term point of view. 

One is to promote the establishment of an All India Bar Association, like 
the American Bar Association, which will provide a national organ for 
the legal profession. 

The other is to help the modernization and rationalization of legal educa- 
tion in the country. 

Legal education in India as now carried on in most of the Indian law 
faculties requires reform. There is a feeling that low salaries, antiquated 


29 Article 304, Constitution of India: 

“Notwithstanding anything in article 301 or article 303, the Legislature of a State 
may by law— 

“(a) impose on goods imported from other States any tax to which similar goods 
manufactured or produced in that State are subject, so, however, as not to discrim- 
inate between goods so imported and goods so manufactured or produced; and 

“(b) impose such reasonable restrictions on the freedom of trade, commerce or 
intercourse with or within that State as may be required in the public interest: 

“Provided that no Bill or amendment for the purpose of clause (6) shall be 
introduced or moved in the Legislature of a State without the previous sanction 
of the President.” 

30 Article 302, Constitution of India: 

“Parliament may by law impose such restrictions on the freedom of trade, commerce 
or intercourse between one State and another or within any part of the territory of 
India as may be required in the public interest.” 

31 Article 305, Constitution of India: 

“Nothing in articles 301 and 303 shall affect the provisions of any existing law except 
in so far as the President may by order otherwise direct; and nothing in article 301 
shall affect the operation of any law made before the commencement of the Constitu- 
tion (Fourth Amendment) Act, 1955, in so far as it relates to, or prevent Parliament 
or the Legislature of a State from making any law relating to, any such matter as is 
referred to in sub-clause (ii) of clause (6) of article 19.” 
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curriculum, under-staffed faculty,*? inadequate library, absence of post- 
graduate teaching, lack of research facilities and defective examination sys- 
tem are the obvious drawbacks. There is a view that the one-way traffic in 
ideas involved in the delivery of class lectures without arrangements for any 
response from the students kills their enthusiasm. It is not suggested that 
other countries do not have similar problems. Nor is it suggested that all 
law faculties in India are backward in every respect. But few indeed are 
the law faculties which are satisfactory in all respects, and, comparatively, 
Indian legal education has been neglected now for a number of years and 
requires study on a national level.** The function that the Indian Law Insti- 
tute proposes to discharge will be a useful and needed one. 

By conducting legal research, by assisting the legal profession, by co- 
operating with the law teachers and law faculties of India and by acting as 
a clearing house of information for foreign jurists and institutes, besides 
Indians, the Indian Law Institute hopes to perform a service which is not 
now available in India.** 

A. T. MARKOSE * 


82 A jest I heard in the United States when I was there concerns a law teacher who 
taught both contracts and torts—that he distorted contracts and contracted torts. Worse 
might happen in India. 

33Tn this particular matter it will be very fruitful for the Indian Law Institute to 
sponsor a regional organization of law teachers of India, Pakistan, Burma, and Ceylon, 
all the countries having an almost identical pattern of legal education. 

34 A further co-ordination of all similar national institutes into a World Federation 
of Law Institutes may not be a far away event. 

* Research Professor, Indian Law Institute, and formerly Professor, Trivandrum 
Law College. 


I]. Text oF THE Fina Report oF THE CONFERENCE ON RESEARCH Topics 


The object of this Seminar is to recommend specific subjects of research 
in Indian Administrative Law, and other’ Public Law subjects, to be under- 
taken by the Indian Law Institute. 

The modus operandi of the Seminar has been presentation of papers dur- 
ing morning sessions and round table discussion at afternoon sessions. The 
following research topics have emerged from the papers and discussions, and 
the Seminar as a whole has decided to set up research working groups to 
work on these topics during calendar year 1958. 


1. Judicial Review of Administrative Action 


Two conflicting views have been presented. First, it was said that, in 
exercising powers given them by Article 226 of the Constitution, some High 
Courts have unduly sacrificed the public interest by indiscriminate issuance 
of stay orders—particularly in tax matters. Contrariwise, it was urged that 
the Courts had become impotent instruments to protect the citizen even 
where manifest injustice had been done, because the Supreme Court and 
High Courts had created a “self-imposed fetter” that administrative findings 
of fact could not be upset if there were the slightest evidence to support 
them. It was suggested, therefore, that an administrative appeal court or re- 
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viewing authority be established to give adequate review of the facts and 
that the decisions of this appellate administrative body be subject to review 
by the Supreme Court on questions of law and jurisdiction. 

Most speakers expressed the view that, whether or not an appellate ad- 
ministrative body were established, the reviewing power of the High Courts 
as it now exists under Article 226 should not be cut down in any way. In 
this connection, it was emphasized that in a political system where a single 
party is dominant, there is greater need for judicial review than, say, in 
England where an effective opposition may act as a curb on governmental 
excesses. The suggestion was also advanced that if existing High Court 
authority to review facts was too limited, legislation along the lines of Section 
10 (e)(5) of the American Administrative Procedure Act as interpreted 
in Universal Camera Corporation v. National Labor Relations Board, 340 
US. 474 (1951), might be enacted. Other suggestions were that an adminis- 
trative section might be established in each High Court or that some system 
of appeal on facts to High Courts be provided. 

The Seminar did not attempt to resolve these issues, for its function is to 
identify problems for research rather than to recommend solutions. It was 
agreed, however, that this basic issue of how to secure effective judicial 
review to safeguard citizens’ rights and at the same time not to clog the ad- 
ministrative process and thus impede realization of the legitimate aspirations 
of a welfare state deserved careful study in India at this time. And, since 
reconciling the demands of freedom with those of governmental efficiency 
is particularly the responsibility of the law, it was concluded that the general 
topic of review of administrative action—whether by Courts or by an ap- 
pellate administrative tribunal (perhaps patterned after the Conseil d’Etat of 
France) or by both—should have a high priority on the Institute’s research 
agenda. 

A second research proposal in the area of judicial review was that a study 
be made of legislative practices concerning the scope of judicial review. Such 
a study would consist largely of an analysis of statutes to determine whether 
there is any legical pattern in the various legislative enactments which in 
some instances provide for judicial review, in others say nothing concerning 
judicial review, in others make the administrative act “final” or “final and 
conclusive,” and in still others vest exceedingly broad powers in the official 
by use of such terms as “if he is satisfied,” “if he is of the opinion,” “if he 
believes,” etc. 

A third proposal advanced was that research should be conducted on the 
topic of the legal interest required to challenge the validity of administrative 
action. There was also some suggestion concerning research on the subjects 
of exhaustion of administrative remedies and ripeness for review. 

The consensus of Seminar opinion was that in the judicial review area the 
above topics should have priority in the order in which they are discussed. 


2. Delegated Legislation 


The second broad problem discussed by the Seminar was the administra- 
tive exercise of the power to make rules and regulations. It was pointed out 
that the Courts have upheld exceedingly broad delegations and then empha- 
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sized that in too many instances legislatures have failed to lay down adequate 
standards to guide the administrator in promulgating sub-legislation, which 
standards could then be used by the courts in determining whether or not 
the regulation was ultra vires the statutory delegation. But it was also recog- 
nized that the administrator must be given broad powers, sometimes to cope 
with situations which in their very nature are variable and sometimes because 
of the dearth of experience sufficient to enable the legislature to lay down 
definite standards. Resolution of this conflict between the ideal of certainty 
in the law and need for flexibility to cope with emerging regulatory prob- 
lems, it was recognized, would have to depend on the wisdom, ability, and 
rectitude of those who draft and secure the enactment of legislation. The 
hope was expressed that some method could be devised to achieve the 
desideratum but no specific proposal was advanced except that ways of 
encouraging better draftsmanship should be considered. 

There was general discussion of devices which would enable the legisla- 
ture to exercise closer control over sub-legislation. Among these devices are 
various provisions for laying the administrative rule before the legislature 
for information, approval, or disapproval, and the establishment of a stand- 
ing body to supervise administrative rule making. There was considerable 
sentiment for procedure which would give interested members of the public 
an opportunity to participate in the rule making process and for adequate 
publication of rules. It was agreed that research on all these topics would be 
helpful and should be undertaken. [ Note: On these problems see the excel- 
lent Report of the Wisconsin Legislative Council, a copy of which is on file 
in the library of the Indian Law Institute; see also the references cited in 
item 2, p. 2, of Public Law Problems in India (L.F. Ebb ed., 1957).] 

The following subjects of research were agreed upon: 

1. A comparative study of legislation should be undertaken to ascertain 
what expressions are actually used to delegate rule making power and what 
safeguards are contained in the legislation itself{—with suggestion for possible 
reforms in both. 

2. A study of procedure to be followed in enacting subordinate legislation 
should also be initiated. 

3. The various modes of ante-natal or post-natal laying on the table should 
be studied to determine which is better generally and in the case of particu- 
lar class or classes of legislation. 

4. Research should be undertaken to determine what type of publication 
of rules and regulations is generally to be recommended and specially in a 
particular class of legislation. 

5. Attention should be directed to the question of whether it is prefer- 
able that one really competent officer should scrutinize draft delegated legis- 
lation or whether the task should be assigned to a committee. If a com- 
mittee, what shall be its composition—entirely composed of M.P.s’ or would 
other representation be desirable? 


3. Procedure in Administrative Adjudication 


Many of the papers and much of the discussion of the Seminar related to 
various aspects of the question: How should administrative officials make de- 
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cisions in cases which affect the citizen’s rights (or in some instances, his 
interests) ? Some indication of the broad range of this subject may be found 
in the following list of some—but by no means all—the Seminar papers 
which dealt with it: 

Fundamental Rights and Administrative Proceedings; Bill of Rights and 
Administrative Proceedings in the U.S.A.; Administrative Regulation of 
Freedom of Speech, Press, Assembly; Right to Hearing in Administrative 
Proceedings; Elements of a Fair Hearing; The Federal Administrative 
Procedure Act; Administrative Process and Res Judicata; Reliability of 
Official Advice in Administrative Law; Administrative Law in Disciplinary 
Proceedings; Administrative Regulation of Business: Licensing of Business; 
A Study of the Chief Bodies Administering the Trade Union and Trade Dis- 
putes Legislation in the U.S. and India. See also pages 1-60 of Public Law 
Problems in India. 

Probably because of its complexity and diversity—dealing as it does with 
the various aspects of the information-gathering and decisional processes 
of the myriad Indian administrative agencies—and perhaps also because 
lawyers tend to be more familiar with judicial than with administrative 
practices—the Seminar devoted a great deal of thought and time to this 
general subject. 

Despite many references in the papers and much discussion on the floor 
concerning a uniform administrative procedure code, the prevailing view was 
that the code should not be considered until the necessary research had 
been conducted. The thought was expressed, however, that although prepara- 
tion of a uniform code might have to be postponed, perhaps a “Model Act” 
and also a manual of administration practice might be prepared. In con- 
nection with research which should precede enactment of a uniform code, 
specific attention was invited to the work of the American Attorney Gen- 
eral’s Committee on Administrative Procedure and the work of Mr. 
Benjamin in the State of New York. [Note: Mr. Benjamin’s studies and 
report are on file in the Institute library, and attempts will be made to secure 
copies of the Report of the Attorney General’s Committee and the sup- 
porting Monographs of that Committee for use by the Institute. ] 

Although there was discussion concerning a wide range of Indian ad- 
ministrative agencies and although there was mention of the desirabil- 
ity of a broad study along the lines of that undertaken by the Attorney 
General’s Committee on Administrative Procedure in the United States, it 
was recognized by all that in its initial stages at least the Institute must 
concentrate its activities in a few specified areas. It was proposed, therefore, 
that studies of the kind made by Mr. Benjamin and the Attorney General’s 
Committee be undertaken in two or possibly three areas of Indian adminis- 
trative action, as follows: 

(1) The various licensing agencies which exercise such a vast power over 
the citizen’s activities—particularly concerning his business and professional 
actions—and which in many instances operate under the broadest possible 
delegation with little or no opportunity for hearing or judicial review should 
be intensively studied, with a view to determining how in fact they function; 
and, on the basis of the data so collected, to recommending corrective action 
if the need therefor should appear. 
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(2) The administration of the Sea Customs Act should similarly be 
examined. 

(3) The administration of the taxing statutes should also be studied, be- 
cause of the vital importance to both the citizen and the state and because, 
with its system of appeals and tribunals, tax administration is quite differ- 
ent from either licensing or Sea Customs administration. It was felt that to 
have information concerning differing procedures would be helpful for 
comparative purposes. 

In conducting these studies, attention would be paid to all aspects of ad- 
ministrative procedure, including statutory delegation, rules of the agency, 
hearing or other opportunity to present and rebut information or details of 
the hearing and decisional processes, and the relationship of the agency to the 
courts—does the statute provide for judicial review; if not, how is it secured; 
in either event, what has been the scope and character of judicial action in 
relation to the agency (stay orders, etc.) ? 

Attention was also invited to the fact that some statutes deny the right 
to counsel in some administrative proceedings. It was felt that research on 
this might be fruitfully undertaken. 


4. Disctplinary Proceedings 


A similar problem involving both constitutional and administrative law 
aspects which came under consideration by the Seminar was that of 
disciplinary proceedings in Government bodies. The view was suggested 
that in the existing circumstances it has become practically impossible in 
India to eradicate corruption from public officials. There was a feeling that 
in many cases today the Government and the courts often find themselves 
impotent to deal with this problem effectively. It was therefore agreed that 
as a topic of research this area should be included in the priority list. 

Investigation should be made into the existing disciplinary procedures re- 
lating to Government officials to see how far they are cumbersome and in- 
adequate to give protection to the State against corrupt officials with a view 
to suggesting reforms substantive and procedural. 


5. State Barriers to Movement of Commodities and Persons in Interstate 
Commerce 


The following additional research topic emerged from the papers presented 
and discussions on the fourth and fifth days of the Seminar. 

The proposal was advanced that research should be conducted on the 
general question of the extent to which state and municipal governments, 
through legislative and administrative action, set up barriers to the free 
movement of individuals, trade and industry across state boundary lines in 
India, and the extent to which such barriers are consistent with constitutional 
provisions and the national requirements of a dynamic developing economy 
and society. It was noted that this question reflects a major problem inherent 
in all federal systems: the tendency of the individual state governments to 
favor local interests in preference to interests that have their headquarters, 
in one sense or another, in another state (e.g. “residence” of individual 
persons; source of origin of commodities). Some aspects of this topic involve 
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administrative law issues; however, the topic involves greater emphasis on 
substantive than on procedural inquiry, and is to a major extent a question 
of constitutional law. 

The project would involve research on the following matters: 

1. State restrictions on access by “outsiders” to raw materials and local 
products—particularly restrictions on the export of natural resources, includ- 
ing agricultural commodities, hydroelectric power, natural gas, 

2. State restrictions on marketing within the state of goods that were pro- 
duced in, and imported from, other states—with particular emphasis upon 
state sales tax and other taxing measures that directly or indirectly provide 
special protection to locally produced commodities as against outside compe- 
tition. 

3. State discriminations against nonresident individuals, including espe- 
cially: 

A. Undue insistence on proficiency in a regional language as pre- 
requisite to recruitment into public service. : 

B. State measures setting unduly long periods of time as prerequisite to 
attainment of “residence” by an individual. 

C. Discriminations against nonresident citizens in the right to acquire 
immovable property in particular localities, for example the right of 
preemption. 


The conferees agreed that these topics constitute an important subject for 
research in India. There was some initial difference of opinion as to how 
far it would be worthwhile for the Institute to go in carrying on research in 
the immediate future on the various different portions of the project. After 
extensive discussion, there was general agreement that the Institute should 
undertake research on the project at a very early stage; that concrete ex- 
amples of problems in the field of interstate commerce and state residential 
preferences have begun to emerge into public view in India since the adop- 
tion of the Constitution; that there is undoubtedly a substantial residue of 
discriminatory measures in areas that formerly were princely states; and 
that the opportunities for comparative study of the problems that are found 
to exist are good, because of the substantial judicial, legislative, and ad- 
ministrative experience that has been accumulated and reported in the 
United States, Canada, and Australia in these fields. 

The conferees distinguished between two different types of research that 
could be carried out in the immediate future: (a) intensive research involv- 
ing the definition of standards and the making of recommendations; and (b) 
a preliminary fact-finding survey to map out problems for further research. 
There was some variation in opinion, but it was generally agreed that in- 
tensive research involving recommendations as well as fact-finding might 
be confined for the moment to sub-topic 3, state discriminations against 
nonresident individuals, It was further agreed that a descriptive, fact-finding 
project would be worthwhile conducting on the entire subject (all 3 sub- 
topics) with the objective of thereafter determining, on the basis of that pre- 
liminary survey, which portions of topics 1 and 2 merit further more in- 
tensive study and evaluation. 

(Note: On these problems, see the references cited in Public Law Problems 
in India, pp. 137-180.) 
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THE AMERICAN PROPOSAL AT THE HAGUE CONFERENCE 
ON PRIVATE INTERNATIONAL LAW TO USE 
THE METHOD OF UNIFORM LAWS 


I 


Uniform rules of conflict of laws are desirable internationally no less than 
internally. While general agreement exists on the importance of uniformity 
on the international level, comparatively little thought has been given to the 
methods whereby such unification can best be obtained. 

On the diplomatic conference level, work in unification of rules of conflict 
of laws has taken place principally at the Hague Conference on Private In- 
ternational Law, which was established by the Government of The Nether- 
lands late in the last century. At conferences attended by representatives of 
Continental European countries, conventions were adopted around the turn 
of the century on international civil procedure (judicial assistance) and 
questions of status, such as the recognition of foreign divorces. While many 
countries ratified the convention on procedure, the other conventions fared 
less well. Some of the—relatively few—countries which ratified denounced 
the conventions later.’ 

After the First World War, primary attention was given to conflicts prob- 
lems in commercial matters. Great Britain began to attend the Conferences. 
Since the Second World War the Conference has become a permanent insti- 
tution, with a Charter thus far ratified by at least ten nations, including 
Great Britain. The Conference now has a permanent Bureau, a Govern- 
mental Commission of The Netherlands acting as a sort of executive com- 
mittee. 

At the first postwar session, held in 1951, four draft conventions were 
adopted, concerning: the law applicable to international sales of goods; recog- 
nition of the legal personality of foreign corporations; determination of con- 
flicts between the national law and the law of domicile; international civil 
procedure (to replace the earlier one). Thus far ratifications have been ob- 
tained only for the new convention on international civil procedure. 

After the 1951 session, the United States was invited to become a member 
of the Conference. The State Department decided to send an official ob- 
server delegation to the next session.” At this session, held in October 1956, 
the four American observers * submitted a memorandum pointing out that, 
while the Conference has followed the method of drafting conventions, 
another possible method of attaining uniformity is by means of uniform or 


1See 1 Rabel, The Conflict of Laws—A Comparative Study (1945) 30. 

? See 37 Dep’t State Bull. (1957) 585. 

8 Messrs. Philip C. Amram, Washington, D.C.; Joe C. Barrett, Jonesboro, Arkansas; 
Kurt H. Nadelmann, Cambridge, Massachusetts; Willis L. M. Reese, New York City. 
Reports of the members of the observer delegation have been published as follows: 
Nadelmann and Reese, The Eighth Session of the Hague Conference on Private Inter- 
national Law, 12 The Record (1957) 51; Reese, Some Observations on the Hague 
Conference on Private International Law, 5 Am. J. Comp. L. (1956) 611; Nadelmann, 
The United States at the Hague Conference on Private International Law, 51 Am. J. 
Int'l L. (1957) 618; Amram, A Unique Organization: The Conference on Private Inter- 
national Law; 43 A.B.A.J. (1957) 809; Barrett, Report, [1957] Handbook of the National 
Conference of Commissioners on Uniform State Laws (1958) 299, 303. 


240 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


model laws. Use of the latter method, which has advantages in a variety of 
respects, may make the work of the Conference acceptable on a wider scale. 
Consideration of the question of method was suggested. 

The suggestion was discussed by the Conference. The Proceedings of the 
Conference have now been published. They are in French, the traditional 
language of the Conference. Even before their appearance, the American 
suggestion had been the subject of considerable discussion in the various 
capitals. The possibility exists that, notwithstanding the cool reception given 
it at the Conference, the suggestion will have far-reaching consequences in 
the practice of international conferences working on unification of law. 
Wider possibilities for success in international unification work may become 
open. 

The Hague materials relating to the American proposal should be avail- 
able in English and readily accessible. On the eve of another international 
conference on a conflicts problem, the Conference on Arbitration called 
by the United Nations,* the memorandum and the transcript of the ensuing 
discussion are therefore published in translation. Added, in translation from 
the Dutch, is what the Delegates of The Netherlands have reported to their 
Government on the American suggestion. A few comments on these ob- 
servations are made in conclusion. 


I 


MEMORANDUM OF THE DELEGATION OF THE UNITED STATES 
ON UNIFORM AND MODEL LAWS ® 


The members of the United States 
Observer Delegation should like to 
make the following observations of a 
general character. 

The Conference is engaged in prep- 
aration of multilateral draft conven- 
tions on a number of important sub- 
jects. The American Observers think 
that it could be of interest to consider 
whether the form of uniform or model 
laws might recommend itself generally, 


and especially in cases where reciprocity 
is unnecessary considering the subject 
dealt with and where the subject is of 
more than regional interest. 

In certain cases, in the opinion of the 
Observers, it would be easier to obtain 
introduction into the internal law of 
uniform laws than to secure ratification 
of international conventions which, in 
addition, sometimes have the disad- 
vantage of hindering to a greater de- 








6% 


* The Conference is: “to conclude a convention on the recognition and enforcement 
of foreign arbitral awards on the basis of the draft Convention prepared by the Com- 
mittee on the Enforcement of International Arbitral Awards, * * *; to consider, if 
time permits, other possible measures for increasing the effectiveness of arbitration in 
the settlement of private law disputes and to make such recommendations as it may 
deem desirable.” 1956 Yearbook of the United Nations (1957) 388. 

5 Conférence de La Haye de Droit International Privé, Actes de la Huitiéme Session 
(The Hague 1957) 273. Cf. 1956 Report of the Committee on Private International 
Law of the American Branch of the International Law Association: “[I]t is to be 
noted that the preliminary drafts prepared for discussion by the Conference are all in 
the form of drafts of international conventions. Our Committee believes that alterna- 
tive drafts in the form of uniform laws should be prepared by the Conference. It recom- 
mends that the Branch go on record in this respect and to transmit this view to the 
American delegation.” 1955-1956 Proceedings and Committee Reports of the American 
Branch of the International Law Association 56; Conférence de La Haye de Droit 
International Privé, Documents relatifs 4 la Huitiéme Session (1957) 230. 
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gree than—changeable—laws the nor- 
mal evolution of the law. 

The Observers wish to refer to the 
American and Canadian experience 
with uniform and model laws for the 
purpose of unification of the law, in- 
cluding private international law. They 
should like also to note that difficulties 
which, in federal systems, might result 
from constitutional problems of internal 
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distribution of jurisdiction, do not arise 
in the case of uniform or model laws 
which may be introduced by the indi- 
vidual members of the federation. 

The Observers will be glad to par- 
ticipate in a discussion of this question 
if the Conference decides to consider 
the question. 


The Hague, October 15, 1956. 


MINUTES OF THE SESSION OF OCTOBER 18, 1956 
OF COMMITTEE IV ® 


The session is opened at 3:10 P.M. 
with Mr. [Riccardo] Monaco [Italy] 
in the chair. 

Mr. Napetmann (U.S.), at the re- 
quest of his American colleagues, gives 
reasons for the submission to the dele- 
gates of the memorandum of the United 
States delegates and briefly comments 
on its contents. 

The American Observers [he says] 
are deeply impressed by the work of 
the Conference on unification of private 
international law. They wish all suc- 
cess to the Conference. Because of the 
great interest attached in their own 
country to unification of private inter- 
national law, they have thought that, 
perhaps, they could contribute to the 
success of the Conference by making 
some observations on the working 
method. These observations are the per- 
sonal observations of the Observers. 

The traditional method of the Con- 
ference, Mr. Nadelmann continued, is 
that of preparing multilateral conven- 
tions. This tradition developed when 
the Conference worked on unification 
of the private international law of Con- 
tinental Europe, that is, when it made 
efforts of a rather regional character. 

The American Observers have the 
impression that the efforts and the re- 
sults of the Conference possibly could 
be enlarged substantially if the adopted 
method were not necessarily limited to 
drafts in the form of multilateral con- 


® Actes de la Huitiéme Session 266. 


ventions. In fact, in some parts of the 
world and, certainly, in the United 
States the method of uniform legislation 
is preferred. 

Mr. Nadelmann and his colleagues 
think that, when the Conference deals 
with topics of general interest, such as 
questions of conflict of laws relating to 
international sales in which the business 
world of their country is vitally inter- 
ested, it should perhaps not limit itself 
to preparation of proposals exclusively 
clothed in drafts of multilateral con- 
ventions. 

In any event, the question of method 
appeared to them sufficiently interesting 
and important to be raised in the in- 
terest of the success of the Conference. 

Mr. [Petros G.] Vatiinpas (Greece ) 
remarks that the American suggestion 
should be given attention by the Con- 
ference in regard to future work. He 
says that, in view of its inter-govern- 
mental character, its charter and_ its 
tradition, it must continue to prepare 
drafts of conventions. 

Furthermore, unification of the rules 
of private international law is guaran- 
teed only if the nations commit them- 
selves through international conventions 
to maintain the uniform rules they have 
accepted. 

However, one could adopt a presenta- 
tion of the contents of the conventions 
which would take into account the 
American suggestion and have other 
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advantages. In that novel presentation, 
the uniform rules of private interna- 
tional law would appear in appendix to 
the convention, as, for instance, in the 
Benelux Convention on Private Inter- 
national Law,’ with a statement in the 
convention itself that these rules form 
part of it. 

In the convention in the narrow sense 
the range of the application of the con- 
vention and of the uniform rules ap- 
pended to it would be fixed. For ex- 
ample, such rules as Art. 6 of the draft 
convention on the Law applicable to 
Obligations to Support Minor Chil- 
dren * or Art. 7 of the general conven- 
tion on International Sales ®° would be 
in the convention, and not in the ap- 
pendix. In the uniform rules, there 
would be no mention of the contracting 
States, and these rules would be writ- 
ten as if they were national rules of 
private international law. Countries 
which, for constitutional or other rea- 
sons, would not sign the convention, 
thus would be enabled to introduce the 
uniform rules as such into their na- 
tional law on their own initiative. 

In addition, this method of presenta- 
tion would also have the advantage of 
facilitating application of the uniform 
rules by the national judge accustomed 
to construe rules set up in the national 
form, rather than rules of conventions. 
Besides rules formulated in the manner 
of national conflicts rules could be ap- 
plied more easily alongside of national 
provisions of private international law 
in the frequent cases where the same 
judge has to combine application of 
these two categories of rules. Finally, 
the uniform rules would in this way 
have a greater indirect influence on fill- 
ing gaps of the national law of conflict 
of laws, outside the cases where they 
must be applied jure conventionis,— 
which would contribute to a more gen- 
eral success of the unification of rules 
of private international law. 

Messrs. [R. H.] Graveson and 
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[B. A.] Worttey (United Kingdom) 
support the American suggestion which 
would allow the solution of problems 
also arising within the British Com- 
monwealth. 

Tue Presipent does not attach deci- 
sive weight to the argument that results 
could be obtained more easily through 
elaboration of uniform laws than con- 
clusion of treaties. 

Mr. [Yvon] Loussovarn (France) 
draws attention to the dangers which 
would arise if the Conference lost its 
diplomatic character to become a sort 
of scientific association which would 
elaborate model laws possibly perfect in 
theory but which, at least in Europe, 
would have an extremely poor chance 
of being put into operation. 

However, an effort to reconcile the 
two methods could be made. 

Besides, rules contained in conven- 
tions may very well be picked by cer- 
tain nations for introduction into their 
legislation. 

Mr. [ Vasco] Tasorpa Ferreira (Por- 
tugal) argues that the differences be- 
tween the laws of the states of the 
United States are of lesser importance 
than those between the different Euro- 
pean systems. 

Messrs. AMRAM, BARRETT, NADEL- 
MANN, and Resse (U.S.) doubt it. 

Mr. [André] Pancuaup (Switzer- 
land) notes that, if in the United States 
the Constitution hinders adoption of 
conventions, whereas it is easier to 
adopt uniform laws, the situation is 
exactly reversed in Switzerland. The 
Confederation may conclude treaties on 
such matters as civil procedure which, 
in principle, are reserved to the Can- 
tons, whereas it would be most diffcult 
to induce the latter to adopt a uniform 
law. 

The Secretary GENERAL [ Mr. M. H. 
van Hoogstraten | sees the same dangers 
as Mr. Loussouarn in the elaboration of 
model laws. 

He calls attention to the decisive rdle 


7 Text, in translation, in 1 Int'l & Comp. L. Q. (1952) 426. 
8 Text, in translation, in 5 Am. J. Comp. Law (1956) 656. 
® Text, in translation, in 1 Am. J. Comp. L. (1952) 275. 
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played by the idea of reciprocity; he 
cites the example of the convention on 
the Jurisdiction of the Selected Forum 
in International Sales*® where one 
wishes to be bound only vis-a-vis coun- 
tries with a judicial system offering 
sufficient guaranties. 

From the formal point of view, he 
remarks that Art. 11 of the Charter of 
the Conference “ provides for keeping 
in force the usages of the Conference 
and that preparation of model laws, 
therefore, would seem to require re- 
vision of the Charter. 

He says that, presently, the delega- 
tions, duly instructed by their govern- 
ments, are in a position to negotiate a 
common solution; that such solution 
would, notably, contain compromises 
where sacrifices from one side are 
counterbalanced by sacrifices from the 
other. 

But uniform laws, which the Con- 
ference would prepare, would not have 
this character of a common solution 
arrived at through negotiations in view 
of signing and ratifying a treaty by 
the national governments. He is afraid 
that the delegates might feel more free 
vis-a-vis their governments and that, 
therefrom, the authority of the drafts 
might be reduced. If this difficulty were 
intended to be removed, the govern- 
ments should go one step further and, 
through express provision on the insti- 
tutional level, recognize the authority 
of the drafts, even if the delegations 
deliberated without instructions. He 
wonders whether a development in this 
direction is really feasible. 

Mr. Vatuinpas (Greece) adheres to 
the opinions expressed by Messrs. Lous- 
souarn, Panchaud, and the Secretary 
General. He asks to retain his idea for 
future discussions but that no resolu- 
tion be adopted by the Committee. 

Mr. [J.] Orrernaus (The Nether- 


lands) shares the concern which has 
been expressed. All the Hague Conven- 
tions, the oldest as well as the most 
recent, demonstrate that the clauses des- 
ignating the points of reference as well 
as the various clauses of protocol delimit 
the range of these conventions. The one 
on the Contract of Sale,!? under which 
the provisions on conflict of laws will 
be introduced into the internal law, has 
a large range, and this is one of the 
reasons why modifications have been 
proposed with regard to this conven- 
tion. 

It is clear, on the other hand, that if 
conventions of this latter category are 
accepted, they will offer a text which, 
no doubt, would meet the observations 
of the United States. 

Mr. Napetmann (U.S.) states spe- 
cifically that the idea was not to pro- 
pose to the members of the Conference 
that they give up conventions entirely. 
He thinks that, depending upon coun- 
tries and subject matter, one or the 
other system will be preferable. In cases 
where the condition of reciprocity is 
considered necessary, the clause with 
the condition may be inserted in the 
uniform law, as it may in a conven- 
tion; and, according to him, for the 
mutuality of obligations a uniform law 
with the reciprocity clause produces the 
same results as a convention, practically 
speaking. And he gives examples. 

Mr. [Léon] Juttior pe La Moran- 
pitrE (France) thinks that no vote 
should be taken on this question which 
cannot be solved without consultation of 
the governments. 

Mr. Orreruaus (The Netherlands) 
proposes not to consult the governments 
but to leave it to the national organs ** 
to draw conclusions from the debate in 
the Committee. 

Tue Committee agrees on the latter. 

The following day, at the Session of 


10 Text, in translation, in 5 Am. J. Comp. L. (1956) 653. 

11 Text, in translation, in 102 U. of Pa. L. Rev. (1954) 363. 

12 Text, in translation, in 1 Am. J. Comp. L. (1952) 275. 

18 Under the Charter of the Conference, Art. 6, the Government of each member is 
to designate a national organ to facilitate communications among the members of the 
Conference and the Permanent Bureau, Joc. cit. note 11, supra. 
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October 19, 1956,'* the question came 
up Once more in connection with a dis- 
cussion relating to Recognition and 
Enforcement of Foreign Judgments. 

Tue Preswent remarks that Com- 
mittees II and III have accepted texts 
regulating this matter in certain areas. 
The matter could be taken up later. 

Mr. NapetMann (U.S.) finds the de- 
cision of the Governmental Commis- 
sion *® somewhat disappointing [that 
the topic should not be pursued further 
at this time]. 

He thinks that the report does not 
take into account sufficiently the evolu- 
tion since 1928. It may be true that not 
much can be attained through a multi- 
lateral convention in the narrow sense, 
but the British Act of 19337 has 
opened a new way. 

Since then the [representatives of 
the] Provinces of Canada have drafted 
a uniform law,'? very close to a treaty, 
with a reciprocity clause: 

Where the Lieutenant-Governor in 
Council is satisfied that reciprocal pro- 
visions will be made by a jurisdiction 
in or outside Canada for the enforce- 
ment therein of judements given in 
(name of Province), he may by order 
declare it to be a reciprocal jurisdiction 
for the purposes of this Act. 

It was even argued that such law is, 
in fact, a treaty and, therefore, con- 
trary to the Dominion Constitution 
which reserves to the Dominion the 
right to conclude treaties. The Supreme 
Court has, however, rejected this con- 
tention.*® 

The new uniform law is applicable 
to the relations with foreign countries, 
and not only among the Canadian 
provinces. He thinks these develop- 


14 Actes de la Huitiéme Session 282. 
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ments could justify a new examination 
of the question. 

Mr. Worttey (United Kingdom) ad- 
heres to the point of view of Mr. Nadel- 
mann and remarks that the Act cited 
by the latter for Great Britain makes 
establishment of reciprocity with regard 
to other countries possible through 
simple governmental decision. An analo- 
gous Act of 1920 regulates the relations 
with the Dominions.’® 

Mr. TaporpA Ferreira (Portugal) 
thinks that the system of reciprocity 
proposed by Mr. Nadelmann is in line 
with the spirit of the Conference and 
merits further examination. 

THe SeEcRETARY GENERAL asks 
whether it is true that under the Cana- 
dian system there is no need for an 
international agreement to apply the 
law to judgments from a given country 
whereas that is necessary in the case of 
Great Britain. 

Mr. Worttey (United Kingdom) 
replies that a governmental decision is 
sufficient when the assent of the other 
country has been obtained. 

Mr. NapetMann (U.S.) says that the 
Canadian law would become applicable 
without an international agreement if, 
for example, states of the United States 
enacted a similar law. 

Replying to a question from Mr. 
Tasorpa Ferreira (Portugal), Mr. Na- 
delmann states specifically that reci- 
procity clauses may be included in any 
uniform law, one dealing with the sub- 
stance of the law or one with conflict 
of laws. 

The Committee adheres to the con- 
clusions of the Governmental Commis- 
sion which, it is to be noted, are without 
prejudice to action in the future. 


15 Report of the Governmental Commission, Documents relatifs 4 la Huitiéme Ses- 


sion 243. 


16 Foreign Judgments (Reciprocal Enforcement) Act, 1933. 

17 Reciprocal Enforcement of Judgments Act, 1956, Proceedings of the Conference of 
Commissioners on Uniformity of Legislation in Canada, 82. 

18 Attorney General for Ontario v. Scott, [1956] 1 Dom. L. Rep. 2d 433. 


19 Administration of Justice Act, 1920. 
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The Report of the Delegates of The Netherlands to the Eighth Session of 
the Hague Conference, Messrs. J. Orrernaus, J. E. vaN DER MEULEN, 
P. E1yssen, L. I. pe Winter, and W. Brackstone, to their Government *° 


contains the following passage: ** 


In a memorandum, the delegation of 
observers sent by the United States Gov- 
ernment raised the question whether 
the procedure of the Conference still 
satisfies the needs, and whether it will 
lead to a successful adoption of rules of 
private international law of the highest 
degree of uniformity by as many States 
as possible. The delegation was of the 
opinion that unification by means of 
international treaties is out of date, and 
that the States, as a result of the labori- 
ous procedure of ratification, may find 
it hard to introduce the rules adopted 
by the Conference. Moreover, they said, 
the absence of the right of amendment 
sometimes forms an impediment to the 
success of the main principle, especially 
in cases where some point of detail 
raises particularly acute and therefore 
insurmountable difficulties for certain 
States. Finally, they said, there is the 
drawback that federal States sometimes 
have difficulties arising from the in- 
ternal distribution of jurisdiction which 
make it impossible for them to enter 
into treaties of private international law. 

All this might be avoided, they felt, 
if the Conference, following the ex- 
ample set by the American federal 
states as regards their mutual relations, 
should confine itself to formulating 
texts which, by the very system of their 
wording, would be suited to be incor- 
porated without any further implemen- 
tation in the national Statute Books of 
the Members. It would not make much 
difference as to the readiness of the 
States to adopt the texts, as no country 
ever signs a treaty unless it already is 
aware of the need to introduce the rules 


in question; on the other hand there 
even is a possibility that, as a result of 
the absence of technical difficulties, more 
States will prove willing to accept the 
reglementation at hand. 

The Netherlands delegation opposed 
this view, and that for the reason that 
the American standpoint seems com- 
pletely to ignore the political elements 


‘which, for a certain number of States, 


are still present in private international 
law and therefore connected with the 
diplomatic part of the unification of 
rules of the private international law. 
It is true that the Convention of Sales 
of Goods has the character of a general 
rule of private international law; the 
parties thereto undertake to apply its 
rules to all persons, irrespective of na- 
tionality or domicile; therefore this sub- 
ject must not of needs be embodied in 
an international treaty, but it should 
be remembered that this particular as- 
pect is primarily due to the international 
character of international trade which, 
by its very nature, is universal and is 
free from discrimination. But, as soon 
as there is an element of reciprocity in 
the relations to be provided for and 
States are willing only to grant certain 
privileges to certain other States or 
their nationals, e.g. for reasons of 
political or cultural affinities, one enters 
into the territory of legal discrimination 
and, consequently, States are willing to 
conclude the treaty in question with 
certain partners only and not with cer- 
tain others. In those cases it would be 
hard to do without the obligation laid 
down in treaties in order to force the 
other Party to guarantee the agreed 


20 Report of April 1957, contained in 1956/1957 Jaarboek van het Ministerie van 


Buitenlandse Zaken (1957) 319. 


21 At 332. Translation from the Dutch obtained through the courtesy of the Per- 


manent Bureau of the Hague Conference. 
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treatment to all nationals or national 
interests. 

The American observers objected that 
a treaty is not indispensable and that it 
is very well possible for the national 
legislator to incorporate the element of 
reciprocity in the national legislation, 
e.g. by promulgating, as is done in some 
countries, certain rules which shall ap- 
ply to all countries whose national pri- 
vate international law contains a similar 
rule, or with regard to whom the Min- 
ister of Justice has ascertained that rec- 
iprocity does, in fact, exist. However, 
by so doing it seems that the—perhaps 
not very important—notion of protec- 
tion of national interests abroad, which 
is contained in the existence of a treaty 
obligation for the keeping in force of a 
certain set of rules, is completely aban- 
doned. The only thing that remains is 
a kind of automatic retorsion. The de- 
cision of the Supreme Court of April 
2nd, 1948 [1948 Nederlandse Jurispru- 
dentie No. 442], concerning the effect 
of war on the Hague Convention rela- 
tive to Divorce, however, goes to dem- 
onstrate that the legal function of rec- 
iprocity in private international law 
treaties should not be overestimated. 

The Netherlands delegation, now as 
before warmly supported by the French, 
still objected that it would bring about 
a change in the very nature of the Con- 
ference if one was no longer concerned 
with the reality of what is acceptable 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


to the various Governments, a reality 
which expresses itself in the instructions 
given to the delegations. 

However, this divergence of view is 
perhaps to be found in a different ap- 
preciation of certain aspects and it 
might even turn out in the future that 
the insistence to consider the American 
proposals will increase. Even during the 
Eighth Session a proposition was made 
which apparently concerned the form 
of treaties exclusively, but which essen- 
tially is based on the same principle as 
the American proposal. In fact the 
Greek delegate Vallindas proposed to 
eliminate in future all provisions of civil 
law from the treaties and to transfer 
them to an Annex which would bear 
the name of “(Uniform) Law relative 
to...” in order that States who, for 
some reason or other, do not wish to 
adhere to a treaty might nevertheless be 
in a position to incorporate the material 
provisions unilaterally into their legis- 
lation. 

According to Mr. Vallindas the ele- 
ments of reciprocity might then be 
separated from the rest of the material 
provisions and should find their place 
in the treaty itself. 

It is impossible, without citing de- 
tailed examples, to set forth the exact 
meaning and the mutual differences of 
both propositions. Anyhow, so far the 
Conference expressed itself in favor of 
maintaining the old procedure. 





IV 


The minutes of Committee [VW—though scanty—will give a general idea of 
what was discussed at The Hague Conference on “method” in connection 
with the Memorandum of the United States observers. The discussion some- 
what suffered from the fact that the American experience with uniform and 
model laws was not known to all delegates, The main arguments made, 
except one, are well summarized in the report of the Dutch delegates. From 
the American side it was emphasized that codification of rules of conflict of 
laws is difficult and that there is some danger in blocking, through inter- 
national commitments, immediate correction of adopted rules that work 
badly in practice. 

The United States is not a member of The Hague Conference. Although 
the Conference has Great Britain, Ireland, and Japan as members, it is pri- 
marily a grouping of Continental European nations. It is for these nations 
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to determine whether they can reach results, as among themselves, by draft- 
ing multilateral conventions. Ratifications do not seem to come easily. 

On the other hand, the Conference deals with topics of world-wide con- 
cern. Determination through international agreement whether the law of 
the place of the seller, or that of the buyer, or some other law shall govern 
sales contracts with a foreign element, for example, is an undertaking re- 
quiring the active co-operation of the leading commercial nations of the 
world. In order to obtain co-operation, the method to be followed will have 
to be kept flexible. 

The situations can vary greatly, and broad generalizations are not the best 
approach to finding practical solutions. Depending upon the subject matter 
and the countries involved, different methods will be preferable. In some 
instances, the Vallindas proposal can furnish a convenient compromise solu- 
tion. For the United States, as probably also for Canada, it matters whether 
the subject to be dealt with is in an area where the federal legislature has 
jurisdiction. If the legislative jurisdiction is reserved to the component parts, 
experience shows that, at least as a practical proposition, co-operation through 
use of the treaty-making power is quite unlikely. But the other method, 
adoption of a uniform law by the states, remains. What has generally been 
neglected at international conferences is sufficient consideration of the ques- 
tion of method. Meager results attained at some such occasions are, in part, 
due to that failure. 

The United States is a latecomer in international work on unification of 
private and private international law. For a long time the federal structure 
was held to be a block to co-operation. It has become clear that the interstate 
method for unification of law can be extended to the international level. 
And the interstate experience gained enables the United States to make its 
special contribution to the—important—international endeavors. Thus active 
co-operation, to assist, and to look after American interests, suggests itself. 
In recognition of this fact, attention has turned to the question how best to 
organize representation of American interests on the international level, 
notably when they are in fields reserved to the states. It is hoped that the 
Special Committee on International Unification of Law appointed by the 
American Bar Association ** at the suggestion of the National Conference 
of Commissioners on Uniform State Laws ** will produce constructive sug- 
gestions. The internal task thus being attended to, one may hope that the 
question of method raised at The Hague Conference will likewise receive 
abroad the attention it deserves. 


KURT H. NADELMANN * and wWILLIs L. M. REESE t 


22 82 Reports of the American Bar Association (1957) 176; 43 A.B.A.J. (1957) 1056. 

8 [1957] Handbook of the National Conference of Commissioners on Uniform State 
Laws (1958) 152. See Barrett report at 299. 

*Member of the Board of Editors. 

+ Professor of Law, Columbia University. 
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MALAY LAW ? 
I. INTRODUCTION 


The following pages cannot give the reader more than a general impres- 
sion of the application of laws in Malaya and some of its historical back- 
ground. The sources of Malay adat law (customary law) are discussed 
only in so far as they have been adopted by adat law, while two periods in 
Malayan history have been left out because of the special and temporary 
character of their regulations and laws, i., the Japanese occupation and 
the British Military Administration, which lasted from the liberation in 
1945 until April 1, 1946. A short historical introduction may be of interest 
to any readers who do not have a too clear picture of Malaya. 

Due to its geographical situation, the Malayan Peninsula was favored by 
Indian and Chinese traders plying the sea routes between India and China 
as far back as the 7th century B.C. At the beginning of this era, the first 
Indian settlements had already established themselves in Malaya, and until 
the 14th century Indian culture put its stamp on the Malayan way of life, 
introducing Indian religion, laws, and language in these regions, and replac- 
ing native tribal organization with government by a rajah. 

Gradually a new religion, Islam, found its way to the Peninsula, and, with 
the conversion of the first sultan of Malacca, Islam grew in importance as is 
evident from the earliest known Malay legal digest (1523). 

In the 16th century the first Europeans appeared on the Malayan scene, 
and in 1511 Malacca was conquered by the Portuguese who held the town 
until they were ousted by the Dutch in 1641. 

Meanwhile, English trade had also tried to establish some factories in the 
archipelago. Although Bencoolen in Sumatra was in British hands, its in- 
ferior location and harbor facilities made it neccessary to establish another 





@ (Small numbers in the text refer to the following authorities consulted or cited.) 


1M. W. F. Tweedie: Prehistory in Malaya. 

2M. W. F. Tweedie: The Stone Age in Malaya. JRAS MB 26 Part 2. 

3'W. W. Skeat and C. O. Blagden: Pagan Races of the Malay Peninsula. 

*R. J. Wilkinson: The Aboriginal Tribes. Papers on Malay Subjects. 

5 T. J. Newbold: Political and Statistical Account of the British Settlements in the 
Straits of Malacca. I and II. 

® Paul Schebesta: Bei den Urwaldzwergen von Malaya. 

7]. H. N. Evans: The Negritos of Malaya. 

8 J. Errington de la Croix: The Pigmies. JRAS-SB 1884. 

°R. Winstedt: History of Malaya. 

10R, Winstedt: The Malays: a Cultural History. 

11 R, Winstedt: The Straits Settlements, the Federated and Unfederated Malay States. 

12, Lakeman: Report on Malaya. 

13C, Northcote Parkinson: Short History of Malaya. 

14R. O. Winstedt: History of Perak. JRAS-MB 1943. 

15 R, O. Winstedt: History of Negri Sembilan. JRAS-MB 1943. 

16 R. O. Winstedt: History of Kedah. JRAS-MB No. 81. 

17 W. Lenehan: History of Rembau. JAHS-MB 1936. 

18C, W. C. Parr and W. H. Mackray: History of Rembau. JRAS—MB 56. 

19 Francois Valentijn’s Account of Malacca. JARS-SB 13 and 15. 

20 Temminck: General view of the Dutch possessions in the Indian Archipelago. 
JIA-I. 
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port, preferably along the straits of Malacca, where their rivals, the Dutch, 
already had Malacca. Finally, in 1786, the island of Penang was occupied 
by British troops under Captain Light, and renamed Prince of Wales Island. 
In 1819 Mr. Raffles succeeded in getting possession of the island of Singapore 
which provoked a strong protest from the Dutch. The issue was ‘finally 
settled in 1824 when Britain gave up her rights in Sumatra and the rest of 
the East Indies, while Holland recognized British rights in the Malay 
Peninsula and Singapore. As a result, Malacca was ceded to Britain. Two 
years afterwards, in 1826,,the three settlements of Penang, Malacca, and 
Singapore were incorporated into the Straits Settlements with first Penang, 
and later Singapore, as its capital. 

Meanwhile, chaos and disorder reigned in most of the Malay sultanates 
in the Peninsula. Finally, at the request of traders, Britain decided to inter- 
vene, and starting with Perak, the Malay states gradually accepted British 
protection in the years between 1874 and 1910. For the sake of a more effi- 
cient administration, the four states which by 1895 had accepted British pro- 
tection, were united into the Federated Malay States. The others remained 
outside the Federation and were known as the Unfederated Malay States. 

This state of affairs continued until the end of the second world war. 
Plans after the liberation to create a political unit in the form of a Malay 
Union met with such strong opposition from the Malay sultans that they had 
to be revised. At last, in 1948, the Federation of Malaya, consisting of all the 
Malay states and the settlements of Penang and Malacca, came into being. 
The Federation of Malaya became independent in 1957 under the name 
Persekutuan Tanah Melayu. Singapore, which had been separated from the 
other settlements in 1948, is now a Crown Colony, heading for internal self- 
government in the very near future. 


*1 Schouten’s report of Malacca. JRAS-MB 14. 

2 Report of Governor Balthasar Bort on Malacca. JRAS-MB 5. 

“3 P, A. Leupe: The siege and capture of Malacca’ from the the Portuguese in 1640-41 
JRAS-MB 15. Part I. 

*41. A. MacGregor: Notes on the Portuguese in Malacca. JRAS-MB 28—Part 2. 

25 Hikayat Abdullas (transl. A. H. Hill): JRAS-MB 28—Part 3. 

°6'W. E. Maxwell: The history of Perak from native sources. JRAS-SB 1884. 

27 E, Netscher: De Nederlanders in Dijohor en Siak 1602-1865. 

28 T, Braddell: Malacca. (Notes on ....) JIA 1856. 

°° The Journal of Sir Hugh Low (Ed. Emily Sadka): JRAS-MB 27 Part 4. 

8° Frank Swettenham: Some account of the Independent Native States of the Malay 
Peninsula. JRAS-SB 1880 Vol. 6. 

81 Notes on Dutch History in the Archipelago: JIA 1856 Vol. 1 

82 R. O. Winstedt: History of Johore. JRAS-MB 1932. 

33]. E. Jolly: Hindu law and Custom. 

84 Th. W. Juynboll: Handleiding der Mahommedaanse Wet. 

85]. Schacht: The Origin of Mohammedan Jurisprudence. 

As of A. A. Fyzee: On lines of Mohammedan Law. 

86 C, H. Withers Payne: Shafii Law of Inheritance. 

87 Ph. S. van Ronkel: Udang-Udang Melaka (Risalat Hukum Kanun). 

38 R. O. Winstedt: Kedah Laws. JRAS-MB 6 Part 2. 

89 R. O. Winstedt and P. E. de Josselin do Jong: A Digest of Customary Law Sungai 
Ujong. JRAS-MB Vol. 27 Part 3. 

40John E. Kempe and Sir Richard Winstedt: A Malay Legal Digest of Pahang: 
MB-JRAS 21 Part 2. 
41 R, Winstedt: An old Minangkabau Legal Digest from Perak. KRAS-MB 26 Part 1. 








250 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


II. APPLICATION OF THE LAWS 


Aboriginal tribes.’ **** The interior and coastal jungles of the Peninsula 
are inhabited by aboriginal tribes which are distinguished into three main 
groups: Negrito, Sakai, and Jakun, of which the Jakun are considered the 
most developed. Application of laws is very primitive (or natural) and the 
most serious crimes are those which most hurt tribal interests. 

Negritos. The Negritos, who are the least organized, live in tribal nomadic 
societies. Each tribe is headed by a chief Pelima who is usually the eldest, 
and who has full powers over his subjects. Being also the chief medicine- 
man, he dispenses cures for the sick as well as justice, and although in daily 
life he has the same social standing as his fellow tribe-members, he has 
absolute authority when exercising his powers. 

Laws are scarce as crimes are scarce in such a natural community, and 


42]. Rigby: The Ninety-nine laws of Perak. POMS 1908 Part III. 

43 W. H. Mackray: Customary law of Rembau. JRAS-SB-56. 

44E, N. Taylor: Customary law of Rembau. JRAS-MB 1929. 

45 Sir S. Raffles: The Maritime Code of the Malays. JRAS-SB 1879. 

46 The Johore Code: JIA 1855 Vol. 9. 

47 C, O. Blagden: Minangkabau Custom Malacca. JRAS-MB 8 Part 2. 

48 A. Caldecott: Jelebu Customary Songs and Sayings. JRAS-SB 78. 

49-W, E. Maxwell: Laws and Customs of the Malays with reference to tenure of land. 
POMS. 

50 R, J. Wilkinson: Papers on Malay Subjects. 

51. R. O. Winstedt: The Hindu element in Malay marriage. JRAS-SB 79. 

52, N. Taylor: Divorce and Inheritance. JRAS-MB 21 Part 2. 

53, N. Taylor: Malay Family Law. JRAS-MB 15. 

54 J, van Kan: Uit de Rechtsgeschiedenis der Compagnie. I and II. 

5° B. ter Haar Bzn.: Beginselen en Stelsel van het Adatrecht. 

56 R. Braddell: Law of the Straits Settlements. 

57 R, Braddell: Law and Crime (One hundred Years of Singapore). 


58 P. Benson Maxwell: The law of England in Penang, Malacca and Singapore. 


JIA 1859 III. 


59 F, G. Stevens: A contribution to the early history of Prince of Wales’ Island. 


JRAS-MB Vol. 7. 
59a C, F. Skinner: Notes and Queries Vol. 1, p. 6. 
60]. J. Sheehan and Abdul bin Khamis: Adat Kuala Pilah. JRAS-MB 14 Part 3. 
61'W. G. Maxwell: Treaties and Engagements affecting the Malay States. 
62 Council Minutes Perak: POMS part III. 
63 Annual Reports of the various states. 
6* Annual Reports of Singapore, Malacca, Penang. 
85 The laws of the Federated Malay States. 
66 Laws of the Colony of Singapore. 
67 Laws of Perak (Enactment No. 6 of 1951). 
68] Ky. 326. Ong Cheng Neo v. Yeap Cheah Neo. 
69 3 Ky. 16. Regina v. Williams. 
70] Ky. 216. Choa Choon Neo vy. Spottiswoode. 
7112 S.S.L.R. 120. (Six Widows Case.) Re Choo Eng Choon’s estate. 
72 Muslims Ordinance No. 25 of 1957. 
73 F, §. V. Donnison: British Military Administration in the Far East. 


JRAS-MB = Journal of the Royal Asiatic Society, Malayan Branch. 
JRAS-SB = Journal of the Royal Asiatic Society, Straits Branch. 

JIA = Journal of the Indian Archipelago. 

POMS = Papers on Malayan Subjects (edited by R. J. Wilkinson). 
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penalties consist mostly of fines, ranging from $5 for the theft of a blowpipe, 
to $40 for abduction of a married woman or murder. For cheating another 
member of the tribe a man would be fined, provided he had the money to 
pay, otherwise he would get a ‘thorough good scolding’ from all tribe mem- 
bers. In default of paying, the culprit would be flogged with a rattan, or 
bound to a tree until he paid. 

In intertribal disputes the chiefs of the tribes concerned assemble, as- 
sisted by a few advisers (usually the elders of the tribes). 

Sakat. The Sakai tribes are more settled and organized than the Negritos. 
Every tribe is headed by a Penghulu whose office is inherited on his death 
by his eldest son, or if there is no son, by anyone else whom he may have 
appointed as such. Except in capital crimes, the Penghulu alone has full civil 
and criminal powers over his tribe, although again in daily life he is the 
equal of his fellow tribe members. 

In capital offences like murder, which, however, very rarely occur, the 
death sentence is pronounced by a tribunal, consisting of the Penghulu, as- 
sisted by the elders of the tribe. Execution is left to the culprit’s relatives; if 
possible with the very weapon which was used for the crime. Theft, also rare, 
is punished with exclusion (banishment) from the tribe. In disputes about 
women, the offender is fined, and sentenced to pay adequate compensation 
to the victim. Fines are paid in money or in kind. 

The Sakai seem to know a form of contract whereby some object is handed 
over in turn for a promise to supply food for a specified period to the family, 
the length of which period depends on the object given (a fortnight’s food 
supply for a blowpipe and quiver, a month’s supply for a loincloth of bark). 

On very rare occasions land is known to be leased, the rent being a food 
supply for some period. Debts, mostly the result of losing borrowed articles, 
or not being able to pay a fine, are paid back by working for the creditor, 
who then provides food for the debtor and his family. 

There is no individual property. Lands are communally possessed and 
cultivated by a tribe and the produce is shared by all members. 

As to inheritance, the descendants of the deceased come first, then the 
ascendants, and third, the collateral branches of the family. If there are no 
heirs, house and clearing are abandoned. Such lands, as well as virgin land, 
come under the authority of the Penghulu who determines the boundaries 
of every plot a member may occupy. From this interesting piece of informa- 
tion, it looks as if Sakai land tenure is a pure example of tribal right of 
disposal of lands, with authority vested in the Penghulu as representing the 
tribe. The members have only a derivative right to dispose of certain lands, 
which right is hereditary, but returns to the tribe when there are no heirs. 

Jakun. The Jakun tribes are administratively the most developed amongst 
the aboriginals of Malaya. The tribes are headed by a Batin, assisted by the 
Jinang, the Penghulu Balai, the Jukrah, and the Panglima. Law is ad- 
ministered by the Batin with the assistance of the tribe elders who have 
knowledge of customs and laws. 

The penalty for most offences is a fine, paid either in money or in kind 
(mostly cloth or a kind of Chinese saucer). The numerous Jakun tribes each 
have their own regulations which show local variances. Some tribes know 
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the death penalty for murder, others punish murder by imposing a fine of 
60 saucers which no Jakun is likely to possess. At some places death is also 
the penalty for incorrigible thieves and adulterers; execution is impaling, 
drowning, or exposure to the sun. The death penalty for adulterers and 
execution by impaling and drowning seem to indicate Muslim and Hindu 
influence, probably from contact with “civilization.” This might also have 
influenced the rules on property and succession which in some tribes is 
based on the ratio 2 (for men) to 1 (for women). 

Although the Malay aboriginals have been amply described in various 
books and articles, no special study has ever been made of their customary 
law structure. It seems however that as in other primitive societies all laws 
are based on the principle of tribal interest and self-preservation. 

Malacca: Malay rule.*** At the time of its foundation by Parameswara 
in 1402, Malacca was a little village inhabited by fishermen and pirates. It 
seems safe to presume that so far as law was administered, this was done 
by village elders who applied Malay adatlaw with’ perhaps a sprinkling 
of Hindu elements. 

After the conversion of Parameswara, when Malacca became a Muslim 
center, the laws of Islam which at first were adopted in purely religious 
matters only, gradually gained ground. The Undang-undang Malakka or 
Risalat Hukum Kanun, a compilation of Malacca laws in 1523, show con- 
siderable Muslim penetration, and indicate that before the arrival of the 
Portuguese, adat temenggong was in force in Malacca. Besides these land 
laws Malacca had a digest of maritime laws, called Undang-Undang Laut 
which were compiled for Malacca’s last Sultan and which contained harbor 
rules, definitions of the duties of ship’s officers and crew, and regulations re- 
garding the discipline aboard the ships. 

Portuguese period.®:*%**»*,*%*4 Right after the Portuguese fleet under 
Alfonso d’Albuquerque had conquered’ Malacca in 1511, a military and civil 
administration was established over the port. Malacca was governed by the 
Governor or Captain (of the Fortress) who had supreme command over 
all inhabitants, subjects and foreigners. In civil affairs he was assisted by a 
Council composed of the Ovidor (Chief Justice), Viador (Mayor), the 
Bishop or his deputy and a Secretary of State. In military affairs, he had to 
consult the Captain-General of War (Commander-in-Chief) and the Ser- 
geant-Major. In criminal affairs, sentences pronounced by the Ovidor or 
Magistrates were subject to his confirmation, and executed by the order of 
the Governor and Ovidor. In important cases the Governor himself pre- 
sided over the magistral court. 

Seven magistrates were elected annually from the ranks of leading citizens. 
They formed the Corpus de Cidade, a Civil body which managed all affairs 
concerning the town and which had civil and criminal jurisdiction over all 
citizens. Appeal lay to the Ovidor. 

The Ovidor (Chief Justice) had civil and criminal jurisdiction in Malacca. 
In civil cases his decision was binding in suits involving a maximum of 200 
crusados; where more was concerned appeal lay to the High College of 
Justice at Goa. In criminal cases the verdict of the Ovidor required the ad- 
vice and confirmation of the Governor. Foreign Asiatics at Malacca came 
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under the jurisdiction of the Bendahara, an office borrowed from the Malay 
administration, 

The outside territories of Naning and Ringgy were controlled by a Tom- 
magon (Temenggong) who had civil and criminal jurisdiction over the in- 
habitants of these territories. In capital offences however, he had to consult 
the Governor first. 

It is doubtful whether the Portuguese ever introduced Portuguese law in 
Malacca. A Dutch report of Malacca (1641) mentions the many ordinances 
issued by the Portuguese, but does not say what law they contained. On the 
whole, however, the Portuguese left the administration of justice among 
their non-Christian Asian subjects in the hands of their community leaders 
while the Portuguese were under the jurisdiction of Portuguese judges. 

Dutch administration.» ** °° ** During the Dutch administration 
Malacca was headed by a Governor who had supreme authority over all 
inhabitants in all matters, assisted by a Council, consisting of the Collector, 
the Fiscal, the Mayor, the Uppermerchant, and a Secretary. A Politie Raad 
(Police Council) formed the executive: another, the Raad van Justitie ad- 
ministered justice, while ecclesiastical affairs were managed by a special 
Council. Law regulations were issued by the Central Government in Hol- 
land and Batavia (Java) and by the local executive.” 

It is not sure what law was applied to the various racial groups in Malacca. 
In 1720 the Board of Directors of the Dutch East India Company reproached 
the government in Malacca about some irregularities in the administration of 
justice, whereupon the Malacca officials complained about the lack of in- 
structions with regard to the law to be applied as well as the shortage of the 
necessary law books. As a result of similar complaints from other outside 
territories the Company decided to have one standard regulation which 
would apply in all her territories in the Indian Archipelago. As a first aid, 
law books were sent to Malacca, including some parts of the Groot Plak- 
kaatboek, a collection of the most used regulations in Java. Although an 
effort was made by an eminent Dutch jurist to compile a complete work on 
laws and procedure for the courts in East India, this was never approved 
by the Board and it seems that the law books mentioned above were the 
only guide for the Court of Justice in Malacca. However, as it was Dutch 
practice in Java to leave the natives to their own customs and laws,”* unless 
they clashed with generally accepted principles of justice, it may be safely as- 
sumed that this was also the case in Malacca. For the European population, 
Dutch laws based on colonial statutes, were applied while the natives were 
presumably left to their own laws. 

English interim administration. After having peaceably occupied Malacca 
in 1795, Britain had to restore her to the Dutch, de jure in 1802, de facto 
in 1818. During these years, with the temporary character of their occupation 
in mind, the British did not pay much attention to the reorganization of 
Malacca’s administration. The Officer in command was empowered to 
perfect the proceedings of the Dutch Raad van Justitie but there were no 
changes in principle.** The reoccupation of Malacca by the Dutch in 1818 
did not bring any changes either, as their stay was understood to be 
temporary. 
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Only when, as a result of the Anglo-Dutch Treaty of 1824, England took 
permanent possession of Malacca in 1825, did they plan to establish a regular 
administration of law, and the following year when Malacca became part 
of the Straits Settlements, a Royal Charter of Justice extended the jurisdic- 
tion of the Court of Judicature of Prince of Wales’ Island to Malacca and 
Singapore, introducing the law of England into these settlements. 

Penang. The general belief that the island of Penang was practically un- 
inhabited (according to the First Charter of 1807 “wholly uninhabited”) at 
the time of Captain Light’s occupation in 1789, does not concur with the 
contents of a note dated 1795 which was found in an old register of 
surveys.” 5% 

This note mentions a fairly large Malay kampong of about 18 acres on 
the south bank of the Penang River and states that the land had been oc- 
cupied for 90 years, thus establishing a Malay population of Penang as early 
as 1705. Another smaller settlement further south was also mentioned, and 
it would seem that Penang was after all no virgin country at the time of its 
occupation by the British. 

What law prevailed amongst these inhabitants is not known at all. As 
the island belonged to the Sultanate of Kedah we can only guess that either 
Kedah laws (adat temenggong) applied or else the local adat, whatever it 
was. 

Anyway, seen in this light, Penang was definitely not a settled colony, 
but whether it was settled or ceded territory is now only a matter of academic 
interest. In 1807 a Charter of Justice was granted to Penang which is be- 
lieved to have introduced the laws of England into this settlement, with 
necessary modifications. It was certainly not the garrison under Captain 
Light which introduced English law to Penang. In the beginning, there was 
no official body of law, and criminal justice was administered according 
to the conscience of the administrators, who had no other instructions but 
to keep order by means of confinement and other common punishments. 

English law was hardly even recognized as the personal law of the English 
occupants of Penang. The criminal jurisdiction of the law administrators 
did not include British residents, while even in civil matters like inheritance 
and personal property English law was hardly followed.” 

The various native populations came in 1796 under the jurisdiction of their 
own headmen or captains, but although Captain Light had received some 
regulations on criminal law administration in 1784, legal chaos prevailed 
until the first Charter of Justice was granted to Penang in 1807.°° 

It is now uniformly accepted that this Charter introduced the laws of 
England as it stood in 1807, into Penang, although this is not declared 
verbatim. A long-lasting controversy on this matter was put to an end by the 
Privy Council in 1872 who however did not base their judgment on the 
Charter but declared English law applicable in Penang because of the oc- 
cupancy of the island by the English.** Whether the decision would have 
been different if they had been aware of the pre-British population of Penang, 
we can only guess. (See further under Straits Settlements.) 

Singapore. Ancient Singapore (Tumasek), which was founded in the 13th 
century by a prince from the Palembang House, was a prosperous port along 
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the India-China route. Nothing is known about its laws, but with Palembang 
as her mother country, and Malacca as her offspring in view, there is little 
doubt that Hinduized adat law was in force in Singapore before the Javanese 
conquest. 

Little is known about the Javanese administration. If ever the Javanese 
conquerors had introduced their own laws, it would have meant little sig- 
nificant change to the population, as Majapahit’s laws were more or less 
similar to those of Palembang.** °° 

After Majapahit’s fall Singapore lapsed into insignificance until she was 
refounded by Raffles in 1819, 

As the East India Company in 1819 had obtained a lease only of a very 
small part of the island of Singapore, the Government in India felt powerless 
to give regulations concerning the administration of justice. So, acting on 
instructions from Raffles, the first Officer in charge at Singapore, who at the 
same time was Chief Magistrate, administered justice in either function, 
and after his own conscience. 

Among the Asiatic races, captains and penghulus (village chiefs) were 
appointed who assisted in matters of native law and custom. Chinese and 
Malay law were actually administered to these races, but Europeans who 
came under the jurisdiction of the Court at Calcutta were practically im- 
mune.’® The resulting legal chaos led to an urgent request for a Charter of 
Justice along the lines of that of Penang, but the government in India 
thought it sufficient to send two regulations in 1823 which provided for a 
magistracy in Singapore. Only after Singapore was made part of the Straits 
Settlements, was the full benefit of a regular law administration established 
as provided for in the Charter of Justice of 1826. 

Straits Settlements. In 1826 the three settlements of Malacca, Penang, 
and Singapore were incorporated into the Straits Settlements. Following the 
Royal Charter of Justice of 1807, a new Charter was granted in 1826 which 
extended the jurisdiction of the Court of Judicature of Prince of Wales’ 
Island to Singapore and Malacca. This Charter, known as the Second 
Charter, contained the same provisions as the First, and must be considered 
to have introduced in all three settlements the law of England as it stood in 
1826. English law would have been introduced in Penang by the First 
Charter if the Second had not followed. But this Second Charter which in- 
troduced English law in Malacca (having abolished Dutch law by implica- 
tion) introduced this in every part of the Straits Settlements, therefore also 
in Penang and Singapore.”* 

A third Charter in 1855 led to the question whether it introduced in the 
Colony English law developments from 1826 to 1855. General opinion agrees 
with Sir Benson Maxwell that the Third Charter, unlike the preceding ones, 
did not introduce English law, but only reorganized the existing courts.*® °° 

English law was introduced into the Straits Settlements “subject in its ap- 
plication to the various races to such modifications as are necessary to pre- 
vent it from operating unjustly and oppressively”°* (this, incidentally, is 
contrary to a principle of Dutch colonization which leaves the native popu- 
lations to their own laws and customs, unless these clash with generally ac- 
cepted principles of justice and equity. No doubt this difference is the cause 
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of the different valuation of and approach to native adat law by the two 
colonizing powers). 

The modifying principle of the Charters has led to recognition of institu- 
tions alien to English law. A classic example is the Case of the Six Widows 
in which polygamy amongst the Chinese was acknowledged.” 

Muslim matrimonial law was recognized in the Ordinance No. V of 1880 
and its amendments. This Ordinance provided for the registration of Muslim 
marriages and divorces while rules were given concerning women’s property. 
The registering authority was the Kathi (appointed by the Governor) while 
appeal from his decisions lay to the Registrar. The Kathi was empowered to 
investigate matrimonial matters and to advise financial settlements for which 
purpose he had quasi-judicial powers. An amendment in 1923 (No. 26 of 
1923) applied Muslim law in matters of intestacy succession. 

Penang and Malacca. As far as civil law is concerned, Penang and Malacca 
are now, along with the rest of the Federation, governed by the Civil Law 
Ordinance 1956 (No.5), of which section 3 introduces the whole of English 
law in the Federation (. . . the Court shall apply the common law of Eng- 
land ...). 

Singapore. The Singapore Civil Law Ordinance has no general provision 
regarding the application of English law in the Colony, although section 5 
applies English commercial law. 

The position of Muslim law is at present governed by the Muslims Ordi- 
nance (No. 25 of 1957) which retains the provisions of the previous 
Ordinance and provides for the establishment of a Shariah Court (Religious 
Court) in the Colony. This court has jurisdiction in matrimonial matters 
and financial disputes arising from them, and hears appeals from decisions 
of a Kathi concerning registration of marriage, divorce, and revocation of 
divorce. 

In matters of inheritance, Muslim law is applied to the estate of a Muslim 
dying intestate after the lst January 1924 “except insofar as such law is op- 
posed to any local custom which prior to the Ist January had the force of 
law.” Matters of testacy are entirely left to the testator, although as far as 
Muslims domiciled in Singapore are concerned, 41 provides powers for the 
court to vary his will on application by an heir for whom the will does not 
make provision (or not enough provision).” 

Efforts of several Muslim organizations in Singapore to get the Muslims 
Bill amended in order to provide for compulsory application of Muslim law 
in matters of testacy, had no results, and the Bill was passed without any 
amendment. 

How far the local custom of Singapore (as referred to in this Muslim 
Ordinance) has adopted Muslim laws of succession it has not been possible 
to ascertain as no research has been done into the local custom, if any, of 
Singapore. 

Malay states: Before British intervention, The law prevailing in the Malay 
states before British intervention was: adat perpateh in most areas of Negri 
Sembilan, and adat temenggong in the other parts of the Peninsula, with 
local variations. Most of it was in unwritten form, and even Perak which 
could boast three law digests, had to admit as late as 1878 that most Perak 
law was still unwritten though generally understood. 
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Muslim law, which at first was adopted in purely religious matters only, 
gradually gained ground, and at the time of the British intervention the 
Muslim law of marriage and divorce had been adopted to a considerable 
extent by both adat perpateh and temenggong, while the latter also showed 
some Muslim influence in criminal matters. 

The laws of property and succession, however, hardly showed any Muslim 
influence, not even in such feudal states as Perak and Pahang, where suc- 
cession to titles and dignities follow the male line, but division of and suc- 
cession to land suggest matriarchal adat law. In a land dispute in 1886, the 
Perak State Council ordered the land to be transmitted in the female 
line 5” 53, 62 

After British intervention. Many problems awaited the British at the time 
of their intervention. The most urgent: slavery, forced labor, and land 
tenure were dealt with by the Slavery Regulation, Forced Labour Regula- 
tions, and Land Regulations. The latter required landowners to record their 
title in the Land Offices, and provided a procedure for transmission of lands 
to heirs of a deceased holder, without indicating what the law of succession 
was. Sensing that the solution lay in the direction of adat, without knowing 
what the personal law of the Malays was, the Collectors applied adat in these 
cases, °* °° Kathis, often consulted on a certain point of succession, more than 
once declared an adat rule to be Muslim law,** and from these cases, as well 
as from resolutions of the Perak-, Pahang-, and Selangor State Council it is 
clear that up to 1907 in any case, the laws of property and succession in the 
Malay states were adat law. 

The practice of consulting Muslim jurisconsults, however, resulted in a 
tendency to observe Muslim law rather than adat in these matters, and in 
1948 Mr. Justice E. N. Taylor ** thought that in Perak, Pahang, and Selangor 
“apart from these rights of widows and divorcees, not very much of the 
ancient law of property survived in the Northern States,” although “among 
country people many estates are still divided according to adat kampong.”(?) 

In the matriarchal areas of Negri Sembilan the matter was further compli- 
cated by the Customary Tenure Enactment of 1909, which (meant as a re- 
striction on dealings of ancestral lands) distinguished between ‘customary’ 
and ‘non-customary’ lands. The resulting tangle of conflicting opinions of 
District Officers, and decisions of Judges seems to necessitate a comprehen- 
sive study of the structure and principles of Malay adat law concerning 
property and succession. And this would seem to apply as well for Negri 
Sembilan, where up to now matriarchal tribal structure is the basis of the 
customary policy, as to the other states were adat law still plays a part in 
government. In order to aid and assist the Ruler in all matters concerning 
Muslim religion and adat, a Council of Religion and Malay Custom (Majlis 
Ugama Islam dan’Adat Melayu) was established in all states except 
Selangor.*° The Perak Enactment No. 6 of 1951 defines “adat Melayu” as 
“that portion of adat having the force of law, which has been acted on or is in 
force in the State of Perak and which is commonly known as Harta Sapen- 
charian,” including other portions of adat but excluding “adat resam.” 
(Harta sapencharian—[adat on] joint property of husband and wife; adat 
resam=tradition, etiquette.) 

The problem is, how to determine this harta pencharian without being in- 
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fluenced by Muslim-inspired advice? The cases, cited by Mr. Justice E. N, 
Taylor in his essay on Malay Family Law,”* show conflicting opinions of the 
Kathis on this issue, often declaring an adat rule to be a rule of Muslim law. 

Being only British protectorates, English law was not introduced in the 
Malay states except by legislation, although principles of English law were 
introduced by the English and English-educated judiciary, in matters which 
were not provided for in local laws. 

Adat criminal law was replaced by a Penal Code based on the Indian 
Penal Code, and a Criminal Procedure Code, while Evidence laws were 
introduced which were more favorable to a suspect, and did not declare him 
guilty just because of “rumors spread by flies” or because the man did not 
stop to ask for betel. 

In 1937, the Federated Malay States Civil Law Enactment introduced 
modified English law; in 1951 this was extended to the other states, and in 
1956 the Federation Civil Law Ordinance introduced the whole of English 
law (as far as consistent with local legislation) in the Federation. 

While provisions have been made in all states for the registration of 
Muslim marriages and divorces, contrary to what has happened in the Straits 
Settlements, no regulations have been made concerning inheritance of the 
estates of Muslims. The courts in the Malay states seem to apply the laws 
of Islam in these cases, not only to the estates of persons dying intestate, 
but also of those dying testate."* Judging by the reactions at the introduction 
of the new Muslim Bill in the Singapore Legislative Assembly, the major 
part of the Singapore Muslims seem to advocate an insertion of compulsory 
application of Muslim law in cases of testacy. 


III. LAW DIGESTS AND THEIR SOURCES 


The Malays in Malaya are believed to have come from the Minangkabau 
highlands in Central Sumatra by different routes. Direct emigrants from 
Minangkabau to the strip on the Peninsula opposite, brought along the 
democratic institutions and mild laws, based on the exogamous matriarchal 
tribal structure of their home land, known as Adat Perpateh. 

The other route of emigration led through Palembang in South Sumatra 
which formed a pact of Hinduized kingdoms. In these strong patriarchal 
and autocratic environments, adat perpateh deteriorated into a constantly 
changing mass of institutions and regulations, which was administered by 
despotic rulers and officials, and became known as Adat Temenggong. 

Adat or customary law is the whole of customs and traditions in the Malay 
community which in the course of time have obtained the character of laws 
and as such can be enforced by the chiefs or elders. Being the living law at a 
certain time in a certain place, adat is elastic and adaptable to social needs 
and as such not suitable for codification. The so-called Malay law codes or 
digests should therefore not be taken too seriously ** °° as representing the 
adat law in a certain state; decisions of tribal chiefs and local institutions 
will give a more faithful picture of living adat law. In this respect it re- 
sembles English common law, being also a case law. 

Although adat law is very adaptable, this does not mean, however, that 
the chiefs can hand out decisions at will. A great number of adat regula- 
tions put a limit to their freedom, and baffling as this mass of reglations may 
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seem, there is a certain system in it which the great adat law scholar van 
Vollenhoven has discerned and developed. 

That adat law is still very much alive at present (in the Negri Sembilan 
area anyway and in the other states to some extent) is evident from the 
papers of E. N. Taylor (1948)** °* and personal interviews with students 
from Negri Sembilan. 

The matriarchal adat law in Negri Sembilan (adat perpateh) is embodied 
in tribal verses and sayings (pebilangan adat) and in written form in digests 
of adat law from Sungai Ujong Perak, and Kuala Pilah. Many papers have 
been written on this subject, but the most systematic are those from the 
hand of E. N. Taylor, although valuable information can be collected from 
other articles. 

As to the adat law in the other states, which is different from that in Negri 
Sembilan, apart from some papers on legal digests, the first comprehensive 
study on adat temenggong (as it is called), has yet to be written. Except for 
some information on the inheritance of land in Perak, Pahang, and Selangor 
(E. N. Taylor),°? (W. E. Maxwell),** no definite description of one or more 
fields of adat temenggong has been found. Whatever has been written on 
adat temenggong is rather vague, but at least it is clear that—as far as 
widows and divorcees are concerned—the adat on division of property and 
inheritance in at least three states (Perak, Pahang, Selangor) still contains 
matriarchal principles.*® °* °* ®* A curious fact is that, although all authors 
agree that—contrary to Negri Sembilan—the other states have no tribal 
organization, they invariably write about their “patriarchal system,” the 
very term suggesting the structure of a tribal unit to which a person belongs 
through his father. Calling this social structure a “parental” *® one seems 
more defensible (although ‘bilateral’ seems a better term), but available liter- 
ature on this subject seems to justify the conclusion that under influence of 
autocratic, patriarchal Hindu institutions the tribal organization gradually 
broke down into family units which are bound by territorial rather than 
genealogical ties. (Examples of these territorial communities are plentiful 
throughout the Indian archipelago.) ** 

Most of Malay adat law is in unwritten form. Even in Perak, which could 
boast three law digests, the State Council had to admit as late as 1878 that 
most of Perak law was still unwritten though generally understood.*” *® © 

Malay law digests. In written form adat law, or rather elements of it, can 
be found in law compilations (codes, digests), spread throughout the Indian 
Archipelago, from Acheh (Sumatra) to Macassar (Celebes) and Maginganao 
(Philippines) .* °° Digests embodying matriarchal law are few; of Malay adat 
perpateh three digests are known: a digest of customary law from Sungai 
Ujong, a Minangkabau legal digest from Perak, and one of Kuala Pilah.** 
*° The digests of adat temenggong rules, however, are numerous: the 
Malacca digest (Undang-Undang Melaka); *"* °° a digest compiled for a 
Sultan of Pahang (Undang-Undang Kerajaan) which professes to be also 
the law of Perak and Johor; *° a digest of Kedah laws; ** the Ninety-nine 
Laws of Perak; ** a digest of Selangor laws,’° and a Johor digest.*® Another 
Malacca digest, the Undang-Undang Laut, contains maritime rules.*® 

The adat perpateh digests contain tribal sayings, which among the matri- 
archal tribes of Minangkabau are handed down orally from generation 
to generation. Understood by all in their simplicity, and in their admin- 
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istration subject to firm controls of a democratic government, adat perpateh 
rules were so familiar to all that there was little need to put them into writ- 
ing. The few compilations seem to be efforts of scholars to reconcile matri- 
archal exogamous adat rules with Muslim laws. There is no doubt, however, 
that the sayings in these digests give a true picture of living adat perpateh in 
those times, which cannot be said of the adat temenggong laws in the vari- 
ous digests. 

There is no indication whatsoever that these digests contain actual laws 
which could be enforced in court; at best they give us a more or less true 
picture of legal conditions in a certain state at a certain time. 

They are all of a composite nature; based on Malay adat law they show 
relics of ancient Hindu law, and considerable Muslim influence. 

Hindu influence is noticeable in the regulations on royal prerogatives on 
clothing, weapons, and the yellow color; furthermore in the rules on mar- 
riage by forcible abduction; the ten major crimes which are punishable by 
death; the evidence by ordeals and execution by impaling. Besides, the 
digests show traces of the Hindu caste system which coupled punishability 
and penalty to caste, while many Sanskrit legal terms have been adopted in 
the Malay language. 

Muslim law is very evident in all digests, including those embodying 
matriarchal law (adat perpateh). In fact, some of the paragraphs seem to be 
copied from Muslim lawbooks, imposing such impractical fines as camels 
and lions. Often the compilers show off their knowledge of Muslim law by 
mentioning the Muslim penalty next to the customary one, thus enlarging 
the scope of the law administrators. 

This tendency to interpret adat law in terms of Muslim law often pro- 
duced untrue and heterogeneous results, but even so, as a reflection of 
mediaeval Malayan law conditions, these digests are most interesting. 

Malay adat law. The component parts of Malay adat law are: 

(a) Ancient Malay adat law; distinguished into: 

1. Adat perpateh: the democratic matriarchal adat law of Minangkabau 
which was directly imported to the Negri Sembilan area by Minangkabau 
settlers in the 16th century. 

2. Adat temenggong: an autocratic adat law with patriarchal character- 
istics which prevailed in the other parts of the Peninsula. It is believed to 
have originated in matriarchal Minangkabau but was so altered under 
Hindu influence as to lose a great deal of its matriarchal elements. 

(b) Indian (Hindu) laws, brought along by Indian settlers, and enforced 
in the Hindu states. 

(c) Hukum Shara’ or Muslim law which in the 14th century replaced 
Indian law. 

Adat perpateh. Adat perpateh finds expression in traditional verses and 
sayings (pebilangan adat) of the matriarchal tribes in Negri Sembilan.” *” 
41, 43, 48, 50, 60 

Government in such a tribal organization of matriarchal structure is in 
the first instance in the hands of the family heads (mamak mother’s eldest 
brother), then the heads of the subtribes (perut) who are called ‘buapa,’ the 
tribal chiefs (lembaga), the territorial heads (undang), and finally the Ruler 
(Yang di-Pertuan Besar or Yamtuan) who in fact is only nominally a 
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Ruler.’ The buapas are elected by the mamaks, the lembagas by the buapas, 
the undangs by the lembagas, and the Yamtuan by the undangs (from the 
royal family). 

All these functionaries have their own clearly defined civil and criminal 
jurisdiction, with final jurisdiction in the hands of the Ruler as far as the 
tribal chiefs will allow. Petty disputes are judged by the buapas, more im- 
portant matters by the lembagas, while capital offences come before the 
Undang who has full authority. This system resulted in a graded jurisdiction 
which gave every official judicial power beyond which he was not permitted 
to act." A first offender was in the first instance judged by his own people, 
and only when a person was rejected by his own family as being incor- 
rigible, there was no other choice but to kill, banish, or enslave him. 

In such a society where the family is responsible for its members, penalties 
like imprisonment and mutilation (very popular in feudal states) would 
only mean an extra burden to them, and so the adat perpateh aims at resti- 
tution and compensation of the injured rather than punishment of and re- 
venge on the culprit."* Even when a victim dies, adat perpateh seeks to re- 
store the loss of a breadwinner by compelling the killer’s tribe to substitute 
one of its members, or pay blood money instead.” 

Yet, for all its merits, adat perpateh relied too much on circumstantial 
evidence. Not only to be found with stolen goods, but also to be found with 
a fluttering heart, or coming home wet, or not stopping to ask for betel was 
enough indication of guilt to be sentenced.” 


iThis organization and division of powers is expressed in sayings like: 


Raja menobat didalam alam, The king rules his world, 
Penghulu menobat didalam luhak, The undang rules his province, 
Lembaga menobat didalam lingkongan-nya, The lembaga rules his tribe, 
Ibu-bapa menobat pade anak buah-nya, The elder rules his family, 
Orang kanyak menobat didalam teratak-nya. The peasant rules his house. 
ii Lembaga bersekat, The lembaga is of limited powers, 
Undang berkelantasan. But the Undang’s authority is wide. 
Adat yang berjanjang naik, Adat ascends and descends by grades. 
bertangga turun. 
iii Yang menchinchang yang memapas, Who wounds must heal, 
Yang membunch, membangunkan, Who slays must replace, 
Yang menjual, memberi balas. Who sells must restore. 


'v The aim of adat perpateh is to be absolutely fair: 


Chupak yang pepat, Let your measure be just, 

Gantang yang piawai, Let your measure be full, 

Bungkal yang betul, Let your weights be correct, 

Terayu yang baik, Let your scales be even, 

Tiada boleh di-paling lagi. And no one will go back on what you do.°° 


VY Because: 
Crime leaves its trail like a water-beetle, 
Like a snail it leaves its slime, 
and 
The branch breaks as the hornbill passes, 
Pass through flames and you are scorched, 
Rub against a bamboo stem and you itch, 
Shake it and you will be sprayed with moisture.*® 
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These tribal sayings cover the whole field of the law. Rules are given con- 
cerning the election of adat chiefs, marriage, and divorce, the position of 
the husband in his wife’s tribe, land matters, division of property, and in- 
heritance.™ 

Special attention must be given to the division of property and inheritance 
especially concerning lands, as this field is least influenced by foreign 
institutions. 

There are three kinds of property: 

1. Ancestral property (harta pusaka) which is always in women’s hands, 
On death such property devolves to the female descendants of the deceased. 
Substitution for a predeceased mother is permitted, but inheritance is per 
stirpes, not per capita. On divorce, harta pusaka is taken by the women. 

2. Separate property of husband (harta pembawa) and wife (harta 
depatan) which each of them acquired before marriage. Such property 
devolves on death to the nearest female descendants of the deceased, and on 
divorce it goes back to its respective owners. 

3. Property jointly acquired during marriage (harta pencharian). On di- 
vorce this property is divided equally (as a rule). On death it devolves to the 
surviving partner if there is no issue, while if the marriage leaves issue, 
practice differs in the various states. 

Adat temenggong. Coming from the same cradle as the adat perpateh, but 
changing its character under Hindu influence, adat temenggong found its 
way to the Peninsula via the sultanates of Palembang and Malacca, from 
which the other Malay states are more or less derived. Evidence of this com- 
mon matrilinear source still shows in the laws of property and inheritance of 
lands in such autocratic states as Perak, Pahang, and Selangor which are 
identical with those in Negri Sembilan.** °* °* The rules in the Perak and 
Malacca law digests on acquisition of lands are also similar to those in Negri 


vi On land matters: 


Padi ta’berpagar ialang (Unfenced rice becomes lalang, and ‘free’) 
Pesaka yang bersesapan yang berjerami (Land, bearing evidence of 
occupation, can be inherited). 


On inheritance: 
Terbit pesaka ka-pada saka (heritage goes to the women). 


On the husband’s position in his wife’s tribe the advice is given: 
If you enter a buffalo’s pen, low 
If you enter a goat’s pen, bleat. 
Because: Orang semenda dengan orang tempat semenda 
Bagai mentimum dengan durian, 
Menggolek pun luka, kena golek pun luka. 
A man amongst his wife’s tribal members 
Is like a cucumber among durians, 
If he rolls against them, he is hurt, 
If they roll against him, he is also hurt. 


Yet it must not be thought that a man’s position in a matriarchal society is insignifi- 
cant. Adat chiefs are all male, and although a man is not the head of his own family, 
he might be the head of his sister’s family. Furthermore it is the man’s job to protect 
the rights of his wife. 


Si perempuan yang punya pesaka, Ancestral property belongs to women, 
Orang semenda yang membels. But the men protect her rights. 
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Sembilan. The differences between the two must be sought in the deteriora- 
tion of the tribal structure which led to concentration of all power in the 
hand of one Ruler, assisted by a few chiefs, whose constant violations of 
adat rules finally resulted in despotic arbitrariness. 

Government which in a matriarchal society like Negri Sembilan starts 
from the family elders up to the Ruler, is according to adat temenggong in 
the hands of the Ruler, assisted by his Bendahara (Prime Minister and Chief 
of War), the Temenggong (Chief of Police), and several Menteri (minis- 
ters), While outside territories were administered through Governors 
(Mandulika). Each of them, in addition to their specified function, had far- 
reaching judicial powers, and their right to exact personal services from their 
subjects was only limited by the latter’s endurance.** Court intrigues were a 
favorite pastime and rivalry amongst the chiefs caused sudden political 
changes. Everyone had to find himself a (paid) protector, and the resulting 
corruption was such that in Malacca the justice of the then Bendahara Sri 
Maharaja was felt to be as refreshing as its pisang jarum (banana) or the 
water of Bukit China.” 

The law digests of Malacca, Pahang, Kedah, Perak, and Johor all embody 
this adat temenggong which is a mixture of adat, Hindu law, and Muslim 
laws. Mainly concerned with criminal law, the digests also give rules in 
matters concerning slavery, lands, debts, loans, rents, and evidence, while a 
description is given of the various functions of officials. Sometimes harbor 
rules are given in the digests, although separate maritime law digests are 
known. 

Criminal law in adat temenggong is characterized by the principle of 
retaliation (/ex talionis), although often a more lenient alternative is given. 
Already mentioned is the fact that the Muslim penalty is often mentioned 
next to the adat one, and some digests express a preference for Muslim law 
in clashes between the two. Another source for clashes lies in the field of 
evidence. The Muslim demand for a specified number and quality of wit- 
nesses often clashed with adat reliance on circumstantial evidence, although 
it is doubtful whether this would have made any difference in the administra- 
tion of laws which were constantly violated by their own administrators. 

Hindu law3**° The first foreign elements to be adopted by Malay adat 
law were brought into these parts by Indian settlers at the beginning of our 
era. Only so far as Hindu laws have presumably influenced adat law will 
that field be described in this paper (this applies mutatis mutandis to Muslim 
law). 

Hindu law, which finds its source in the Dharmasutras (law books in 
prose), the Dharmasastra (law books in verse), commentaries and com- 
pendia, and lastly in Hindu customary law, contains an extensive and sys- 
tematic legal system which in the 10th century spread out to Burma, Siam, 
and the Archipelago as far as Bali. Hindu laws on patriarchal family law, 
succession, property, contract, crime and punishment, judicial procedure, and 
evidence played an important part in these regions during the period of the 
Hindu states (8-14th century). 

Hindu society is patriarchal. The husband is the head of the family, and 
in case of his death or permanent disability the eldest son takes over. A 
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woman is subject to her father when she is a child, to her husband when she is 
married, and to her sons in old age. 

Property descends primarily to the sons and then to the agnates upon con- 
dition that they give the mother a son’s portion and their sisters an adequate 
share of the property. In the absence of male heirs, the mother or the pa- 
ternal grandmother of the deceased, is entitled to the estate, and in the 
absence of any heir the property reverts to the King. (This has led to the 
theory prevailing in the feudal states of Malaya that all lands belong to the 
King.) 

Of all branches of Hindu law, constitutional law and criminal law have 
left most traces in Mediaeval Malay states. The Raja and his court replaced 
the tribal organization and administration by adat chiefs. At the Hindu 
courts, justice was dispensed by the King, if necessary with his own hands. 
Advised by authorities on the right law for each caste, and by learned 
Brahmans, he held everyday sessions in the Hall of Justice, mostly imposing 
fines which formed a lucrative source of income. The law court contained 
10 ‘limbs’: the King, the Chief-judge the assessors, the law books, gold and 
fire (for ordeals), water (to refresh), the scribe, and the court servants. The 
figure 10 plays a part throughout Hindu law: there are 10 major crimes, and 
10 places of the body for corporal punishment. (N.B. What connection, if 
any, has the recurrence of this number in the digest of laws from Sungai 
Ujong?) 

The whole of Hindu criminal law is characterized by lex Talionis. The 
offender shall lose the limb which was used in the offense, unless he is 
of higher caste than the offended. Caste distinction varied the penalties, 
and retaliation was only carried out when a member of a lower caste as- 
saulted or insulted one of a higher caste. In case of equals, usually a fine was 
imposed on the culprit, while Brahmans were practically immune. 

Penalties consisted of four groups: admonition, reproof, fines (most fre- 
quent), and corporal punishment (mutilation, torture, death). Execution 
was carried out by impaling, hanging or drowning. 

As to the laws of evidence, sufficient evidence of guilt was required in the 
form of: 

1. Human evidence (witnesses, documents, circumstantial evidence). 

2. Divine evidence (oaths, ordeals by fire and water). 

Open prison houses, or rather cages, were built on public roads in order 
to discourage the public from criminal acts by the sight of horribly mutilated 
criminals, a practice which was followed in the Malay states.*° Hindu law 
also knew the institution of blood money as a relic from Hindu customary 
law. Instead of taking a life for a life, the family of a murdered person could 
be placated with the payment of a number of cows, the number in ratio with 
caste of the murdered. Whether this institution has survived in the Malay 
version of blood money, or whether this compensative principle is an element 
of every tribal society is not sure. Even the aboriginals in Malaya with their 
little-organized societies seem to know the institution of blood money.’ 

Muslim law.** ** *°* Ever since the 13th-14th century Muslim laws have 
been making inroads on Malay adat law. The Muslims are distinguished into 
two principally different sects: the Sh’a which recognizes only the traditions 
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received from the Prophet and his descendants, and the Sunni which accepts 
the entirety of the traditions. 

The law sources of the Sunni are: 

1. The Koran (’al-Qur’-an), containing God’s Own revelations, 

2. The Hadith or Sunnat: traditions derived from words, action, or silent 
approval of the Prophet, 

3. The Ijma’s-ul-Ummat, which is the consensus of the jurisconsults con- 
cerning a point of religion, 

4. The Kiyas: the interpretation of the Koran and the hadith by reason 
and analogy. 

The Sunni sect is divided into four schools: the Hanafi, Maliki, Shafi, 
and Hanbali which, agreeing on all principal points, only differ in the way 
of applying the laws, and in fact are only a matter of geography.** The 
Malay Peninsula, with a few exceptions, belong to the Shafii school. 

Muslim laws, which were at first adopted in matters of pure religion only, 
gradually penetrated into Malay criminal law, marriage and divorce, division 
of property, and inheritance. Many of the provisions in Malay law digests are 
Muslim, and the tribal sayings in Negri Sembilan also show considerable 
Muslim influence. 

Notwithstanding the preponderant position of the husband in Muslim 
marriage laws, they also place him under certain obligations towards his 
wife (wives). In fact, regulations regarding payment to the bride (mahr), 
maintenance, and divorce can be easily adapted to the interests of the 
women, and they certainly have done much to raise Muslim women from 
being men’s property in Mohammed’s time to her present status. 

The above-mentioned ‘mahr’ which is often translated by ‘dowry’ or the 
customary term ‘mas kawin’ is neither of these, although in Malaya the lat- 
ter is identified with mahr. Dowry is a gift to the bride from her parents; 
mas kawin is a gift in money from the bridegroom to the relatives of the 
bride, while mahr is a gift in money from the bridegroom to the bride 
herself. The amount of the mahr and the method of payment (cash or de- 
ferred) are, along with other matters, settled during the marriage contract 
(akad nikah) by which a Muslim marriage is effected. This contract must 
be assented to by both parties, directly or (in the woman’s case) through 
her guardian (wali). For the validity of the akad nikah, Muslim law de- 
mands that it be witnessed by at least two competent persons and that it 
does not contain provisions incompatible with Muslim doctrines. This part 
of Muslim marriage law has been completely adopted by adat law, but a 
Malay wedding would not be considered complete without other ceremonies, 
like the groom’s procession to the bride’s house, the various ablutions, and 
the sitting in state of the bridal pair (bersanding), which all date back to a 
pre-Muslim period. 

A man may have four wives at a time, provided that he can give them 
equal support. He may marry a Muslim or followers of the Holy Book 
(Christians, Jews), but no pagan or adherent to other religions. A woman 
may only have one husband at a time, and she is not allowed to marry any- 
one but a Muslim. 
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Divorce takes place: 

1. When a husband pronounces ‘talak’ which requires no witnesses. Three 
talaks make a divorce final, but after each of the first two talaks the divorce 
is revocable and the man can take his wife back (rojok) within her 
‘iddah’ period (the 100 days after a talak during which a woman may not 
remarry). When he does not make use of this right, the divorce is equally 
final as after the third talak. The parties can then only remarry each other 
if the woman in the interval has been married to a third party. (The insti- 
tution of “chinabuta” which has become common practice in Malaya, is not 
recognized in Muslim religion.) 

2. When the wife ‘redeems’ herself by making some payment to the hus- 
band, which usually amounts to the equivalent of the mahr. This is known 
as ‘khula,’ and it would be interesting to know whether the Malay form of 
divorce by “tebus talak’ is derived from the Muslim khula or whether it is 
an original form of adat divorce under a borrowed name. In the case of a 
khula, the Kathi (who, in Malaya, has quasi-judicial powers in matters con- 
cerning matrimonial disputes) advises the husband to pronounce the talak, 
and the question arises how to enforce the khula when the husband is un- 
willing to pronounce the talak. 

3. When in a ‘nikah taalik’ during the marriage ceremony provision has 
been made for an automatic divorce if the husband absents himself for a long 
period without providing maintenance for his wife. In this case, the wife 
can exercise her right by proving that the condition has been fulfilled. 

4. When one of the grounds for ‘pasah’ as described in the lawbooks is 
proven (desertion, failure to provide support, physical shortcomings, and 
other special circumstances). Mr. E. N. Taylor in his paper on “Moham- 
medan Divorce by Khula” says that pasah is “a judicial divorce, correspond- 
ing closely to the European conception of divorce by decree.” 

5. When talak is pronounced by mutual consent (mubarat). 

6. In other (rare) circumstances which are mentioned in the textbooks 
(apostacy, vow of abstinence, accustation of adultery by pronouncing a 
cursatory formula). 

In case of recalcitrancy of the wife the husband can apply to the Kathi 
to order her to return to him (nusus), a remedy which the wife does not 
possess, 

Inheritance®* **** Succession ab intestato. According to the Sunni, heirs 
to the intestate’s property are: 

1. the Koranic heirs: the 12 groups which are explicitly mentioned in the 
Koran and whose shares are specified. 

2. the agnates who are residuaries. These persons only get a share when 
a residue is left and after the Koranic heirs have got their share. 

3. the cognates. 

4. in the absence of any heir the property falls to the Treasury. 

Testamentary power is limited to one third of one’s property (debts de- 
ducted), but this power may not be used to favor one heir above another, 
or to elude the rules of intestate succession. A will, contrary to this principle, 
is only valid when the intestate heirs have recognized the wishes of the de- 
ceased, thus waiving their legal rights. This outlet has proved to be the 
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corresponding factor between inheritance according to adat and Muslim 
laws of succession, which are entirely different. Succession according to 
adat law to which all heirs assent, is valid also according to Muslim laws 
because of this assent, although in itself it may not be as Muslim laws pre- 
scribe. 

Wills can be made in writing or orally (in Malaya: only in writing), pro- 
vided they are witnessed by at least two competent persons. 

Some general rules of succession are: 

The nearer relative excludes the more remote from succession. (A child 
excludes a grandchild; a father excludes a grandfather.) Sons get twice as 
much as daughters. The widower gets half the estate when there are no 
children or aghates; otherwise he gets one fourth. The widow gets one 
fourth when there are no children or agnati; otherwise she gets one eighth. 


P. P. BUSS-TJEN * 


* Advocaat en Procureur (Indonesia); Research Assistant in Economics and Law, 
University of Malaya. 


PROPERTY LAW OF THE CZECHOSLOVAK PEOPLE'S 
DEMOCRACY 


The main sources of Czechoslovakia’s new law on property are the 1948 
Constitution and the 1950 Civil Code. Having enacted both these laws with 
Marxist theory and Soviet experience in mind, the lawmakers in Czecho- 
slovakia thereby “smashed the concept of bourgeois civil law at its founda- 
tion,” especially the uniform concept of ownership, and created, instead, three 
categories of ownership, viz., socialist, private, and personal ownership. 
Communist jurisprudence then subdivided these categories as follows: 


A. Socialist ownership: 
(1) Governmental ownership,’ and 
(2) Co-operative ownership.’ 
- < : oa 
3. Private ownership (of means of production). 
(1) Capitalist private ownership, and 
(2) Private ownership of small-scale producers; and 
C. Personal ownership (of means of personal consumption).* ° 


— 


A. SoctaList OWNERSHIP 


Among the basic factors contributing to the “emergence of socialist owner- 
ship and to the general understanding of the ownership relations in our com- 
munity,” a communist jurisprudential writer recites the Communist Party, 


11950 Civil Code Sec. 101. 

* Ibid. 

3 Tbid., Sec. 106. 

* Tbid., Sec. 105. 

® Knapp, V., Vlastnictvi v lidové demokracii [Ownership in a People’s Democracy], 
(Prague, 1952) 224. 
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the alliance with the Soviet Union, the people’s democratic machinery for 
administration of the country, legislation concerning nationalization and 
confiscation, administrative acts.° The socialist property was acquired by the 
Government before the enactment of the 1948 Constitution and the 1950 
Civil Code. The Cabinet message accompanying the Civil Code Bill indicates 
how this property was acquired: 


By means of the decrees on national administration, confiscation, and 
nationalization, and in part by means of retributory provisions, the 
victorious working people deprived the bourgeoisie, which betrayed 
[the people] and collaborated [with the enemy during World War II], 
of its economic foundation.’ 


These acquisitions have become the economic basis of socialist ownership 
in Czechoslovakia. Since 1948, craftsmen and retailers have been forced by 
various means applied against them by the government to join the so-called 
communal enterprises, which are property of the government. Thus, it is no 
exaggeration to state that in present Czechoslovakia there is little private 
property, if any, in the production sector. Contrary to communist theory, this 
basis did not come into being as a result of the “inevitable” collapse of the 
capitalist system, but it was brought about deliberately by communists who 
infiltrated the democratic legal and political institutions, destroyed the insti- 
tutions from within, and then erected a legal “superstructure” corresponding 
to this economic basis and to Marxist-Leninist theory. 

1. Governmental Socialist Ownership. The 1950 Civil Code provides that 
“National property shall be [held] exclusively in governmental socialist 
ownership.” * This rule makes it clear that the subject matters of socialist 
property whose management has been entrusted by the government to vari- 
ous governmental agencies or socialist legal entities remain in governmental 
ownership. Subject matters of property which may be owned exclusively by 
the government and which, as such, may be held exclusively in governmental 
socialist ownership are enumerated in the 1948 Constitution (Sec. 148). Apart 
from these subject matters of property, there are also other things which can 
be owned by the government. Therefore, the things that belong to the 
government are of two kinds: those that may be held exclusively in govern- 
mental ownership and which thus comprise a governmental monopoly, and 
those that may be owned by anybody, i.e., legal entities or individuals. 

For the management of governmental socialist property, there are three 
modes: (1) directly by the Government itself, i.e., through its agencies; (2) 
through national or communal enterprises; or (3) through other socialist 
legal entities.? National enterprises *° and communal enterprises** do not 


6 Ibid., 178 et seq. 

7Tisky k tésnopiseckym zpravim o schizich Narodniho shromazdéni republiky 
Ceskoslovenské [Printed Matters Appended to the Stenographic Reports on the Meet- 
ings of the National Assembly of the Czechoslovak Republic] [Collection of Bills, etc.], 
1950, Bill No. 509, p. 95 (hereinafter referred to as Tisky). 

8 1950 Civil Code, Sec. 102. 

® 1948 Constitution, Sec. 152(2); 1950 Civil Code, Sec. 103. 
10 Law No. 51 of 1955. 
11 Law No. 105 of 1953. 











l- 


e 
) 
t 
t 








COMMENTS 269 


become owners of the portions of national property entrusted to their man- 
agement. They are only charged with management to achieve goals set forth 
by the uniform economic plan. Governmental agencies and national and 
communal enterprises may dispose of things belonging to national property 
only “in the course of regular business” or in accordance with special pro- 
visions, because the national property remains in governmental ownership, 
and these institutions exercise only operational management of this property 
“subject to the supreme direction and supervision of the government.” ** 

2. Co-operative Socialist Ownership. The people’s democratic regime 
seems to maintain that the institution of co-operative socialist ownership will 
facilitate collectivization of the remnants of private enterprise. Except in 
farming, collectivization appears to have been largely completed. In the 
countryside, it is thought, collectivization may be achieved by means of the 
uniform agricultural co-operatives.'* Each people’s co-operative is a legal 
entity and exercises socialist ownership rights in its own name. Concerning 
property held in co-operative socialist ownership, no provisions were made 
either in the 1948 Constitution or in the 1950 Civil Code. However, it may 
be stated that, except for property which may be held exclusively in govern- 
mental socialist ownership,’* all other kinds of property may be owned by 
people’s co-operatives. As to the property pooled by the members of uniform 
agricultural co-operatives, their Standard Charter provides: 


Upon joining the co-operative, each member shall transfer to the col- 
lective farm his livestock and implements, i.e., draft animals (horses 
and oxen) and other farm animals with the exception of those which 
he retains for his own personal use; also agricultural machinery (seeders, 
mowers, threshers, winnowers, and other machinery needed for ordinary 
farming), vehicles, and agricultural implements, as well as those farm 
buildings which the co-operative needs for ordinary farming. Dwellings, 
stables needed for animals kept by the member for his private owner- 
ship, and minor implements cultivating the garden plot assigned for 
his personal use shall not be transferred to the collective farm. The 
family of each member may hold in individual ownership either a cow 
or not more than 3 goats, 1-2 pigs for fattening, not more than 5 sheep, 
not more than 10 beehives, and small farm animals (hens, geese, rabbits, 


and the like).’° 


The uniform agricultural co-operative acquires ownership of all things 
transferred to it. It should be noted that land owned by members and pooled 
for common farming is not mentioned among the things that must be 
transferred to the uniform agricultural co-operative; this land remains in 
the ownership of the respective members.’® Thus, only in exceptional cases is 
land turned over to co-operative socialist ownership. 

3. Provisions Concerning Privileges of Socialist Ownership. In many 





12 1948 Constitution, Sec. 155. 

18 Governed by Law No. 69 of 1949. 

141948 Constitution, Sec. 148. 

15 Uredni list [Official Gazette] No. 40, March 26, 1953, Art. 5; the Charter of 1957 
is not yet available. 
ibid, Axt. 2. 
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instances, socialist ownership has been accorded by the 1950 Civil Code cer- 
tain privileges which are not accorded to private ownership. These privileges 
are as follows: 

(a) One of the ways of acquiring ownership is by adverse possession, but 
this method is not permitted for the “inalienable socialist ownership.” ** The 
1950 Civil Code does not define “inalienable things.” However, the cabinet 
message indicates that “basic property,” such as land and other subject mat- 
ters of property entrusted to the operational management of national or 
communal enterprises or other socialist legal entities, is beyond “the frame- 
work of customary business” and as such is to be considered “inalienable.” ** 
The provision of Section 115, together with the provision contained in Section 
104, is intended to prevent transfer of socialist property to the private 
ownership of individuals. 

(b) The vote of a socialist joint owner counts more than that of a private 
owner.’® 

(c) In doubtful cases, a thing shall be presumed to be held under socialist 
ownership.” 

(d) There are also procedural advantages for a socialist owner.” 

(e) A socialist owner need not give security in the following cases: 


Sec. 179. (1) In the event of danger that the use of a thing might 
result in its destruction or in deterioration of its substance, the owner 
may request the usufructuary or user to give him adequate security 
(Secs. 295, 296). If the owner is not given such security, he may claim 
that the right to use the thing be overruled in return for adequate 
compensation. 

(2) Security may not thus be demanded from a socialist legal entity.”° 


Socialist property has also been granted special privileges concerning pro- 
tection by the 1950 Criminal Code.” Furthermore, the 1948 Constitution, 
imposes upon every citizen the patriotic duty “to assist in the maintenance 
and furtherance of the national property and to guard it from being dimin- 
ished or damaged.” ** 


B. Private Ownersuip (oF Means or Propucrion) 


According to the cabinet message, private ownership in the economic 
system of a people’s democracy is compatible with the will of the working 
people only in small enterprises based on personal labor and not able to 
serve as a basis of exploitation.”® It must, however, be suppressed since Lenin 
allegedly proved that the private property sector of the economy continues 
every day and every hour to breed capitalism. Private property attracts the 


17 1950 Civil Code, Sec. 115. 

18 Tisky, p. 121. 

19 1950 Civil Code, Sec. 135. 

20 Tbid., Sec. 153. 

21 Tbid., Sec. 154 

22 1950 Civil Code. 

23 Secs. 245 and 245a and the Criminal Code for Administrative Authorities Sec. 35. 
24 Sec. 30(2). 

25 Tisky, p. 101. 
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small-scale owner toward the bourgeois ideal and impels him to turn his 
back on the working class at decisive moments.”® 

The 1948 Constitution provides that only the following objects may be 
held in private ownership: 

(1) Small and medium size enterprises (both in production and distribu- 
tion) with a number of employees not exceeding 50.** 

(2) Land in an amount not exceeding 50 hectares,** provided that the 
owner tills the land personally.”° 

Czechoslovak jurisprudence maintains that in Czechoslovakia, as far as 
private ownership is concerned, only individuals are left as owners of means 
of production. This conclusion implies that private corporations which 
owned means of production either have been abolished or have been deprived 
of their property. Jurisprudence distinguishes between “capitalist private 
ownership” and “ownership of small-scale producers.” The former concept 
is applied to individuals who, in their productive activity, employ labor; the 
latter is applied to those who work alone without employing labor. The 
reason for distinguishing between these two types of private ownership is to 
indicate the way to abolish them: 


While suppression is being used against capitalist ownership (in the 
countryside against the kulaks), persuasion is being employed against 
small-scale producers to induce them to adopt higher forms of production 
(co-operatives) .*° 


In the nonagricultural enterprises referred to above,** not only was “capi- 


talist private ownership” wiped out; “the ownership of small-scale pro- 
ducers” was reduced to a minimum because of nationalization and the crea- 
tion of communal enterprises which sopped up the independent traders and 
artisans almost completely. Many traders and artisans lost their trade also in 
an extralegal way. In the revolutionary days of February, 1948, the so-called 
action committees evicted thousands and thousands of traders and artisans 
from their trades and shops merely for political reasons. These revolutionary 
acts were afterward validated by Law No. 213 of 1948. Thus, the number of 
independent traders and artisans possessing means of production in private 
ownership is today negligible. 

The situation in farming is different because almost half of the arable land 
is still in the hands of independent farmers. Prior to the 1948 Constitution, 
provisions were enacted under which many landowners were deprived of 
their landed property. These enactments included, among others, Decrees 
Nos. 12 and 108 of 1945 on Confiscation and No. 142 on Revision of the First 
Land Reform carried out between the two wars. Finally, on March 21, 1948, 
Law No. 46 on the New Land Reform (Permanent Regulation of Agri- 


26 Knapp, V., op. cit. footnote No. 5, p. 382. 

27 Sec, 158. 

*8 One acre equals 0.4067 hectares. 

2° 1948 Constitution, Sec. 159. 

30Knapp, V. and others, U¢ebnice obéanského a rodinného prava [Textbook on 
Civil Law and the Law of Domestic Relations], Vol. I of 3 Vols., Prague, 1953-1955, 
pp. 291. 

81 1948 Constitution, Sec. 158. 
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cultural- and Forested-Land Ownership) was passed. This law purports to 
be based on the principle that “land shall belong to those who till it.” ** The 
content of this law reveals, however, that this principle has been applied 
only to individuals and not to various socialist legal entities, especially not 
to the Government, which possesses Jatifundia acquired by methods such as 
confiscation. 

Law No. 46 divides the owners of land into two categories. The first cate- 
gory includes owners who till their land themselves, and the second category 
includes those who do not, as well as certain legal entities identified in the 
law. Those in the first category are permitted to own land not exceeding 
50 hectares. Land in excess of this amount is taken over by the government. 
Owners belonging to the second category are permitted to retain land not 
exceeding 1 hectare provided that they will start tilling it themselves within 
ten years; otherwise the government will also take over this land. There are 
minor exceptions to the latter rule. 

The Standard Charter of Uniform Agricultural Co-operatives indicates 
that the concept of private ownership of land is undergoing essential changes. 
One such change involves capital gain from land (pozemkova renta), which 
is an element of land ownership in the free world, and which secures certain 
income for its ownership without any labor. However, a farmer who pooled 
his land in a type IV agricultural co-operative is deprived of this income. 
Type IV co-operative income is distributed among the members not ac- 
cording to the acreage of each member’s land pooled, but only according 
to the work performed by each member in the co-operative.** 

Another element of the concept of private ownership is the right of the 
owner to dispose of his property. Title to the land is retained by each member 
of the uniform agricultural co-operative. But each member is virtually de- 
prived of the right to dispose of his land because the uniform agricultural 
co-operative is not bound to restore him his original land if he leaves the 
co-operative. He must accept a different piece of land. Thus, the concept of 
ownership is deprived of two vital elements: the right to capital gain from 
land and the right to dispose of the land. 

The specific ownership governing land varies from what is allowed in the 
1950 Civil Code,*° as appears from the Standard Charter of the Uniform 
Agricultural Co-operatives of 1953 (supra) and the Instructions of May 7, 
1952, of the Ministry of Agriculture. Whereas the 1950 Civil Code provides 
that “integral parts of land shall include everything that grows on it,” ** the 
charter provides that “crops of commonly farmed land shall be common co- 
operative property.” ** The Instructions of the Ministry of Agriculture pro- 
vide that confiscated land must be handed over to a uniform agricultural co- 
operative only for a permanent use, but that the crops and trees on such land 


32 Law No. 46 of 1948, Sec. 1. 

$8: Tord. Sec. 2. 

84 Kocvara, S. The Sovietization of Czechoslovak Farming, Library of Congress, 
Washington, D.C. 

*© See. LG. 

36 Tbid., Sec. 25. 

37 Uredni list [Official Gazette] No. 40, March 26, 1953, Standard Charter of the 
Uniform Agricultural Co-operatives of 1953, Art. 2. par. 4. 











to 


he 


ot 
as 


— «6D 


eo Mw” 








COMMENTS 273 


are always to be transferred to the ownership of the uniform agricultural 
co-operative. 

Despite the fact that Law No. 46 of 1948 calls its rules final in its heading 
and despite the fact that the 1948 Constitution also guarantees the owner- 
ship of land of an independent farmer, in an amount up to 50 hectares, a 
relentless drive has been conducted by the government to deprive such farm- 
ers of either their land or the opportunity of farming it independently or 
both. To achieve collectivization of land left thus far in private hands and to 
secure the farming of such land, the government has divided farmers after 
the Soviet pattern into two categories, the first including the so-called kulaks, 
and the second the small- and medium-scale farmers. Who is to be con- 
sidered a kulak? The criterion is utterly arbitrary. While the Official 
Gazette declared a kulak to be any farmer whose land exceeds 15 hectares,** 
the national youth organization made the following definition: 


The village rich [kulaks are those who] do not comply with the rules 
concerning deliveries of agricultural products [to the government], in- 
terfere with the establishment of uniform agricultural co-operatives, 
defame the people’s democratic legal order, and are a sounding board 
for America and “Free Europe,” who conspire with Vatican agents and 
with the murderers of the American C.LA... .*° 


After the formulation of such arbitrary definitions of who is a kulak, 
the government formally incited the population against such people; this 
appeal was published in the Official Gazette: 


The Cabinet calls on all groups forming the National Front . . . to 
mobilize their members for the struggle against the sworn enemy of 
the working people, the “village rich” [Rulak].*° 


The methods for suppression of kulaks are apparently inexhaustible. 
Such methods include excessive taxation, imposition of excessive quotas of 
produce to be delivered to the government, forcing the surrender of agricul- 
tural machinery to the socialist economic sector, and judicial discrimination. 

The Deputy Minister of Justice in 1955 reproached the courts for their 
lenient attitude toward kulaks: “It is necessary to expose with sentences the 
kulaks as sworn enemies of socialization of the countryside.” ** In the light 
of the foregoing quotation, Section 110 of the 1950 Civil Code must be con- 
sidered. This section reads: 


Sec. 110. Ownership of land, based on the principle “land shall belong 
to those who till it themselves” shall be governed by the Civil Code un- 
less special provisions provide otherwise. 


The cabinet message requires that these special provisions be interpreted 
with a definite aim: 


The kulak’s expulsion from our economic life is the task of our agri- 


38 Uredni list II, December 28, 1951. 

39 Mlada Fronta, September 23, 1951, a Czechoslovak newspaper. 
40 Uredni list, February 14, 1952, p. 89. 

41 Soudce z lidu [People’s Judge], 1955, Nos. 7-8. 
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cultural policy and of our implementation of legal provisions concerning 
agriculture.*” ** 


In Czechoslovakia, free legal commerce of land held in private ownership 
has been abolished. Transfer, lease, and splitting of real property is subject 
to permission of the county people’s committee in whose jurisdiction the 
property is located. The committee must deny permission if the transaction 
“is in discord with public interest.” The Ministers of Interior and Agricul- 
ture respectively are authorized to define public interest.** The 1950 Civil 
Code goes even further in the limitation of the owner’s right to dispose of 
his property. It provides that “ownership may not be renounced in respect 
to things which, pursuant to provisions issued thereon, may not be freely 
alienated.” *° The provision applies, according to the cabinet message, not 
only to inalienable property held in socialist ownership, but also to things 
held in private ownership which may not be alienated without official per- 
mission (e.g., land).*° This provision is also connected to the principle of the 
1948 Constitution that “by means of the uniform economic plan the govern- 
ment shall direct all economic activity.” ** The consequence flowing from the 
latter principle is contained in the following provision: 


Sec. 164. (1) Everyone who was assigned any task concerned with 
the operation and fulfillment of the uniform economic plan shall carry 
it out conscientiously and economically to the best of his personal and 
economic capacity. 

(2) Individuals and corporate bodies shall adapt their economic ac- 
tivity to the uniform economic plan. 


Thus, fulfillment of a task assigned in connection with the uniform 
economic plan may not be avoided by renunciation of ownership of a thing 
which is supposed to serve the fulfillment of the task. Renunciation of 
ownership combined with failure to carry out the task may result in the ap- 


42 Tisky, p. 101. 

43In a free country where judicial independence is not merely decreed but is also 
granted and exercised, such special provisions would be of no avail since the courts 
would adjudge them unconstitutional and void. But in a people’s democracy the status 
of judges is entirely different. It is true that, according to the 1948 Constitution, “the 
judicial power shall be exercised by an independent judciary” (Article XI), but the 
Constitution, also provides that judges shall be bound by the legal order of the people’s 
democracy (ibid.). The phrase “legal order of the people’s democracy” is not defined, 
but the Constitution elsewhere indicates what is meant: Judges shall pledge under oath 
that they shall observe laws and decrees, interpret them in accordance with the spirit 
of the Constitution as well as with the principles of the people’s democratic order, and 
adjudicate impartially (Sec. 143). In present day Czechoslovakia, there is no such pro- 
vision as the provision of the 1920 Constitution which gave courts exercising judicial 
authority the right to refuse the enforcement of decrees, including even cabinet decrees, 
whenever the courts considered the decrees at variance with law. Now, the 1948 Con- 
stitution expressly provides that they are bound also by decrees, i.e., by enactments of 
any executive authority. 

44 Law No. 65 of 1951. 

45 1950 Civil Code, Sec. 132. 

46 Tisky, p. 125. 

47 1948 Constitution, Sec. 162. 
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plication by the courts of pertinent provisions of the Criminal Code, such 


as the provisions concerning sabotage,** abuse of the right of ownership,*® 


or jeopardizing the uniform economic plan,°° each such provision carrying 
severe penalties of confinement, or of the provisions of the Criminal Code for 
Administrative Authorities,°** which provide high fines as penalties. 

Culled from the available court decisions, a case may be cited showing the 
application of the Criminal Code concerning the abandonment of land. The 
Regional (Appellate) Court in Karlove Vary, in the decision of October 13, 
1950, No. 917 of 1950, found a “village rich” (kulak) who “abandoned his 
farm” guilty of the crime of sabotage. Among other grounds for the decision 
the court gave this reason: 


The perpetrator committed the crime of sabotage because by arbi- 
trarily and surreptitiously abandoning his farm he violated his duties as 
farmer purposely to frustrate or render more difficult the operation of 
the uniform economic plan, which, to be successful in its agricultural 
sector, requires, among other things, that the entire land be farmed.”* 


C. PErsonaAL Ownersuip °° 


‘ 


According to Czechoslovak jurisprudence, “significant qualitative differ- 
ences” exist between private and personal ownership. Whereas private 
ownership includes means of production, personal ownership is restricted 
to consumer goods and goods of personal comfort. The former ownership 
exploits labor; the latter ownership does not involve exploitation. Private 
ownership imposes certain duties on the owner; personal ownership is a 
right. However, the owner of personal property also has duties imposed 
upon him such as abstention from interference with other owners’ rights 
and abstention from everything that would harm the community.** The 
institution of personal ownership is extolled as: 


the full expression of the new concept of civil liberty in a socialist society, 
ie., the full freedom of every working man that is attained by deliver- 
ance of the working people from the yoke of the oppressive exploiters, 
by removal of the liberty to exploit the other fellow, and by co-ordinat- 
ing the individual’s interest with the interest of the community. It is in 
this way that real freedom for all and equal right to be rewarded accord- 
ing to the work done is being achieved.°° 


As to the subject matters that may be held in personal ownership, the 


1948 Constitution and the 1950 Civil Code both provide that objects of home 


48 1950 Criminal Code, Sec. 85. 

49 Tbid., Sec. 133. 

50 Tbid., Sec. 135. 

51 1950 Criminal Code for Administrative Authorities, Secs. 38, 51, 53, and 56. 

52 Sbirka rozhodnuti Ceskoslovenskych soudii [Collection of Decisions of the Czecho- 
slovak Courts], 1951, Nos. 5-6, Decision No. 42, pp. 73 et seq. 

53 As will be obvious from the discussion below, the concept “personal ownership” 
should not be confused with the American concept “personal property.” 

541948 Constitution, Sec. 9(3). 
55 Knapp, V., op. cit., footnote 5, p. 372. 
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and personal consumption, family houses, and savings earned by work are to 
be considered personal property and that as such they are inviolable.°* Thus 
far, Czechoslovak jurisprudence has not clarified whether the constitutional 
criterion “earned by work” refers only to savings or whether the criterion is 
to be applied to all subject matters of personal property in general. 

Practice shows that concepts like “home and personal consumption,” 
“family house,” and “savings acquired by personal work” are flexible to the 
extent that sometimes even the constitutional guarantee relating to their in- 
violability is disregarded. Thus, Law No. 41 of 1953 repudiated all claims 
and obligations which resulted from savings accumulated not later than 
November 1, 1945, and from all kinds of securities, including bonds and 
life insurance policies identified by Decree No. 95 of 1945 and Law No. 141 
of 1947, Section 7, Subsection 1, Clause 1. Subject matters of “home and 
personal consumption” are limited by the uniform economic plan, i.e., by 
governmental policy concerning the production of such goods, especially 
their quantity, quality, and price. Wages, which are set by the government, 
also affect the quantity and quality of goods consumed. The term “family 
house,” in the light of legislation and practice, is vague. Apart from the im- 
mense difficulties which are inherent in a regulated socialist economy and 
which prevent individuals from building a family house, Law No. 67 of 1956 
contains provisions affecting adversely the constitutional guaranty of the 
inviolability of this right of personal ownership. 

What has been pointed out above indicates that the legal institution of 
property law in Czechoslovakia has not yet been stabilized. The pertinent 
provisions of the 1950 Civil Code, other laws, and especially the application 
of these laws are at variance with the 1948 Constitution. The state of affairs 
may be explained as resulting from the guiding principle of Czechoslovak 
communist jurisprudence and policy: 


The task of our property law is te contribute to the liquidation of the 
economic power of the dourgeoisie [i.e., individuals possessing any 
property ].°7 

STEFAN KOCVARA * 


56 1948 Constitution, Sec. 158; 1950 Civil Code, Sec. 105. 
57 Knapp, op. cit., footnote No. 5, p. 425. 
* Legal analyst, Law Library of Congress. Former member of the Czechoslovak Bar. 


NEW LEGISLATION 


“Equatity oF THE Spouses” Unper THE New German Law—On July 1, 
1958, a new statute came into force in the Federal Republic of Germany 
which aims at giving effect, in the field of the relations between husband 
and wife, to the new constitutional principle of equality of the sexes. This 
statute whose passage through the West German parliament was fraught 
with unexpected delays and surprises is the Gesetz tiber die Gleichberechti- 
gung von Mann und Frau auf dem Gebiet des Biirgerlichen Rechts, briefly 
called the Gleichberechtigungsgesetz, of June 18, 1957. As its full title indi- 
cates, the statute deals with provisions aiming at equality in the field of the 
civil law, that means the Civil Code (B.G.B.) and civil procedure; it does 
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not deal with equality of the spouses in other fields. Yet, the changes the 
statute effects are far-reaching. They concern the personal relations as well as 
the property relations between husband and wife. It is particularly in the 
latter field that the solutions introduced by the new German statute are of 
considerable interest, in view of the many reform plans in this field in vari- 
ous countries of the world. 

The law under the Civil Code—The provisions of the German Civil Code, 
which became law in 1896 but did not come into force until 1900, reflect the 
patriarchal 19th century attitude. Thus, in the field of personal relations 
the Code rule was (Art. 1354) that the husband determines all questions 
relating to the matrimonial life, the wife being merely given the right to 
object where the husband’s decision constitutes an abuse of his right. Under 
the new statute this whole provision has been repealed. Further, contrary to 
the earlier law, the wife is now entitled to carry out a gainful occupation 
of her own as long as this does not interfere with her marital and family 
duties. Also, while under the Code the wife was placed under a duty to assist 
her husband in his business where such assistance was usual under the 
spouses’ circumstances, such a duty is now a mutual one, imposed on husband 
as well as wife. These changes in the law which are not meant to be an ex- 
haustive enumeration of the many amendments of the existing law, are il- 
lustrative of the policy of the West German legislature in its reform of the 
law of the personal relations between the spouses.’ 

In the law regarding their property relations, the spouses were under the 
Code given a considerable freedom of choice. They could by contract adopt— 
with or without modification—any one of five matrimonial regimes (Giiter- 
stiinde) i.e. types of contract regulated in the Code. However, such a con- 
tract required notarial authentication, and to be effective against bona fide 
third parties, it had to be registered in a special register at the district court 
nearest to the husband’s habitual residence. Failing such a notarial marriage 
contract, the property relations between the spouses were governed by the 
so-called “ordinary statutory matrimonial regime.” This was the “regime of 
the husband’s administration and usufruct,” often referred to as the regime 
of community of administration. As only a small number of spouses went to 
the trouble of having a special notarial marriage contract drawn up and 
signed and registered, the ordinary statutory regime applied—according to 
recent figures—finally to some 90% of all marriages.” Under this regime 
the title of both the husband’s and the wife’s property was not affected by the 
marriage: they each remained sole owner of any property owned at the time 
of the celebration of the marriage or acquired later. However, all the wife’s 
property, with the exception of her so-called reserved property, was placed 
under the administration of the husband who was also entitled to the pos- 
session of, and all profits from, that property in the same way as if he had 
been granted a right of usufruct. Reserved property was anything earned by 


1A very valuable survey, in English, of the law under the Civil Code (before its 
amendment) and the changes contemplated by the government draft was made in 1955 
by F. Massfeller, a high legal officer in the Federal Ministry of Justice in Bonn; see 
Massfeller, in Matrimonial Property Law, ed. by W. Friedmann, 369 ff. 
“E. J. Cohn, Foreign Office Manual of German Law I, 166. 
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the wife through her own work or through a business of hers, also all ob- 
jects destined for her own use exclusively, furthermore anything declared 
reserved property by marriage contract, or given to the wife inter vivos or 
by testamentary disposition with the express proviso that it was to become 
reserved property. With regard to her ordinary, or non-reserved, property, 
the wife was not entitled to any participation in either its administration, or 
its possession, or the profits derived from it. The husband was expected to 
use these profits, together with his own income, for the maintenance of the 
family. However, he could use these profits for his own benefit without 
being accountable to his wife. There was no provision under this ordinary 
statutory regime, entitling the wife in any way to gains made by the hus- 
band during marriage. 

The second type of matrimonial regime regulated by the Code was that of 
“separation of property” (Giitertrennung). It was termed “extraordinary 
statutory regime” because it applied as of law in a number of cases set out 
in the Code, in particular in cases where the husband abused his rights under 
the ordinary statutory regime. It could also be adopted by the spouses by 
way of notarial contract, and this was the more common way in which this 
matrimonial regime would come to operate. Under its provisions the wife 
was solely entitled to the possession and administration of, and the profits 
from, all her property. Yet, she did not participate in any gains made by her 
husband during the marriage. Such participation existed, on the other hand, 
under the three other matrimonial regimes regulated in the Code, the “gen- 
eral community of property” (allgemeine Guiitergemeinschaft), the “com- 
munity of acquests” (Errungenschaftsgemeinschaft), and the “community 
of movables” (Fahrnisgemeinschaft). They all provide for community of 
property in varying degrees, but covering at least the gains, or acquests, 
made during marriage. It was also common to the three community of 
property regimes that the administration of the community property was 
vested solely in the husband. 

The intermediate law—The principle that men and women shall be equal 
before the law was introduced into German law in 1949 by Article 3, par. 2 
of the Bonn Constitution (Grundgesetz). In order to allow for legislative 
incorporation of this principle into the various fields of law, Article 117 of 
the Constitution provided that any law in conflict with the principle of 
Article 3, par. 2 should remain in force until amended in line with the new 
constitutional provision, however no longer than March 31, 1953. The gov- 
ernment formed by the first West German parliament after proclamation 
of the constitution prepared a bill in time to give effect i.a. to the principle 
of equality between the spouses in the field of matrimonial property law. 
However, the bill was not passed by the time the term of the first parliament 
expired. A new parliament, the second in the history of the Federal German 
Republic, was elected in 1953, and a new bill (the Gleichberechtigungsge- 
setz) had to be placed before it. This bill was finally passed, shortly before 
the end of the second parliament’s term in the summer of 1957. 

In the meantime, the German courts had been faced, from April 1, 1953 
on, with the task of having to decide whether and in which way Article 3, 
par. 2 of the Constitution was to be given effect in the law governing the 
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relations between husband and wife. In line with decisions given by the 
great majority of regional appeal courts, the Supreme Federal Court, as well 
as the Federal Constitutional Court, held that the principle of equal rights 
had since April 1, 1953, become a rule of positive law, and that from that 
date on all legal provisions conflicting with that principle had ceased to be 
operative.’ There was pretty general agreement that the ordinary statutory 
matrimonial property regime of the Civil Code was in conflict with the con- 
stitutional principle of equality of the sexes. However, there was some dif- 
ference of opinion as to which other matrimonial property regime had taken 
its place. Some support was given to the view that the regime of the com- 
munity of acquests had become the ordinary statutory regime as most 
adequately representing the principle of equality, despite the wife’s exclusion 
from the administration of the community property. However, the majority 
of courts and legal writers held in favor of the regime of separation of 
property, and this regardless of whether the marriage was concluded before 
or after April 1, 1953. 

The new law—It was generally agreed that the new legislation was to be 
governed by two main reform ideas: The wife was to be given equal status in 
the administration of property, and she was to be given the right to partici- 
pate in gains made during the marriage.* How these aims would best be 
realized was, however, much debated. The difficulties involved in a joint ad- 
ministration of the common property by both spouses made the adoption of 
any of the community of property regimes appear inadvisable, at least as 
ordinary statutory regime. The new statute came out in favor of a new 
matrimonial property regime which was to govern the relations between 
the spouses in the absence of a notarial agreement choosing another regime. 
This new regime is called the regime of “community of gains” (Zuge- 
winngemeinschaft); more aptly would it be called one of “equalization of 
gains,” for, as shall be seen, there is no community, but a mere monetary 
claim for equalization. The essence of the new matrimonial regime, which 
is now the ordinary statutory regime in West Germany, is expressed in these 
words in the new Article 1363 par. 2 of the Civil Code (as amended by the 
statute of June 18, 1957): “The husband’s property and the wife’s property 
do not become joint property of the spouses; this also applies to property 
acquired by either of the spouses after celebration of the marriage. Any gain 
made by the spouses during marriage will, however, be equalized upon ter- 
mination of the regime.” ° Under the new law each of the spouses retains 
the full right to the administration and possession of his property, and to 
the profits derived therefrom.® There are however two limitations. Firstly, 
a spouse requires the other spouse’s consent to any contract by which he binds 
himself to dispose of the whole of his property; in certain cases the consent 





5 For references, Massfeller, loc. cit., 376. 

* The technique applied by the new statute is to set out in Art. 1 the amendments of 
the various Articles of the Civil Code; Art. 2 et seq. of the statute list amendments of 
the Code of Civil Procedure and of other statutes in the field of civil law. 

5 Massfeller, Joc. cit., 378 ff., with reference to other material. 

® Art. 1364 Civil Code (in its amended form). References to provisions of the Civil 
Code will hereafter be to the amended version of the Code, unless otherwise indicated. 
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of an unwilling spouse may be dispensed with by order of the court.’ 
Secondly, a spouse needs the other spouse’s consent to the disposition (trans- 
fer, pledge) of any houshold chattel, as well as to any contract (such as a 
contract of sale) under which he binds himself to dispose of any such chat- 
tel.° Apart from these two types of transactions, the spouses are not restricted 
at all in their power to dispose of their property, or to enter obligations to 
that end. Ideas which have been adopted in other legal systems such as re- 
quiring the other spouse’s consent to a disposition of immovable property, 
or at least to that of the marital home, did not find favor with the German 
legislature. The wish not to complicate matters was apparently paramount 
in the minds of the legislators. 

Participation in any gain made during marriage is generally stated to be 
the core of the new matrimonial property regime. This was true of the law as 
worked out in the government draft. However, the latter underwent a funda- 
mental change in the parliamentary committee dealing with it in the second 
German parliament. As enacted, the statute now provides that in the most 
important case of dissolution of the matrimonial regime, viz. by death of 
one of the spouses, the survivor is to have, in lieu of a share in the gain, an 
additional quarter share in the deceased’s estate. The reason for this change 
is stated to have been mainly a desire to simplify matters for the average 
marriage and avoid the necessity of often difficult calculations. The legisla- 
tors have at the same time, as an alternative, given the surviving spouse the 
right to claim equalization of gain. The election has to be made within a 
six-week time limit from the date of death. Advice on how to elect will in 
many cases require extensive investigation and calculation.® Whether the 
change of the provisions of the government will therefore simplify matters 
must be extremely doubtful. What it will probably achieve for the great 
majority of German marriages is a vital change in the law of succession, in 
favor of the surviving spouse, and to the detriment of the children of the 
marriage and other relations. 

The new law obscures the position, for it refers to the surviving spouse’s 
claim for an increased share in the deceased’s estate as one way of giving 
effect to the equalization of gain. This appears illogical if it is realized that 


7 Under a similar provision in the Civil Code (Art. 1444, old version) dealing with 
the husband’s right to dispose of the whole of the joint property in the community of 
property regime the courts held that it was sufficient for the article to operate if the 
transaction comprised individual assets which turned out to be virtually all, or almost 
all, of the joint property, provided the other party was.aware of that. It is probable that 
the courts will interpret the new provision similarly. 

8 Art. 1369 Civil Code. Also in this case, application may be made to the court to 
dispense with the other spouse’s consent if it is withheld unreasonably. The idea that 
the other spouse’s consent was required to a contract of guarantee was not adopted; 
nor was the idea (found, for example, in the new Dutch statute of 6/14/56) that such 
consent was needed for entering a hire-purchase agreement relating to chattels of the 
common household. (W. Miiller-Freienfels, “Kernfragen des Gleichberechtigungsge- 
setzes,” Juristenzeitung 1957, 685 ff., at 693.) 

® Should a deceased’s spouse who, owing to a calculating error, elected to disclaim the 
inheritance be entitled to have the election treated as void? Cf. Art. 1954 with regard 
to the acceptance or disclaimer of an inheritance. Lange (loc. cit. 1383) leaves the 
question open. 
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the claim for the increased share in the estate arises whether or not any gain 
has been made by the deceased during the marriage.*° 

Equalization of gain—Let us first consider the normal claim for equali- 
zation of gain. When does such claim arise? The Code says, in all cases of 
termination of the regime, with the exception of termination by death where 
the alternative claim for the increased share in the deceased spouse’s estate 
is provided. The equalization claim thus arises where the regime is termin- 
ated by dissolution of marriage through divorce, or by annulment in the 
case of voidable marriages. The regime may also be terminated by con- 
clusion of a notarial marriage contract to that effect. Finally, the Code pro- 
vides machinery under which a spouse may in certain cases bring a court 
action for “premature” equalization of gain.* Yet, in practice, the claim for 
equalization of gain will doubtless most frequently be made on dissolution 
of the marriage by death, where the surviving spouse elects to make this 
claim in preference to that for the increased share in the deceased’s estate. 

How then is the equalization claim to be worked out? The Code, in its 
new version, contains a number of detailed provisions in this respect in 
Articles 1373-1390. The gain which is subject to equalization is defined (Art. 
1373) as the amount by which the estate of a spouse at the termination of 
the regime (the so-called final estate) exceeds his estate at the beginning 
of the regime (the so-called initial estate). The comparison is made between 
the net estate, ie. the whole of the property after deducting debts. What 
happened to the various assets during the course of the marriage is imma- 
terial. For calculation of the equalization claim the values of the initial and 
the final estate are considered only. If the debts at the beginning of the regime 
exceeded the value of the assets, the debts can be deducted only up to the 
amount of the assets (At. 1374, par. 1). 

One of the thorny questions in all systems recognizing a participation in 
marital gains is the treatment of exceptional gains. The new German law 
provides that anything acquired by way of gift or testamentary disposition is, 
after deduction of any liabilities connected therewith, “to be added to the 
initial estate, unless it is to be treated as income under the circumstances” 
(Art. 1374, par. 2). This means that it is not to be taken into account in 
working out any gain made during marriage. On the other hand, it appears 
that no other addition to a spouse’s assets, whether by way of personal exer- 
tion, or by speculation or gambling, may be added to the initial estate which 
means that it will become subject to the other spouse’s equalization claim.’* 
The value at which acquisitions (gifts, legacies) which may be added to the 
initial estate are to be assessed is the value at the time of acquisition by the 
spouse (Art. 1376, par. 1). 


10 “Tf the matrimonial regime is terminated by the death of one of the spouses, the 
equalization of gain is effected by an increase of the surviving spouse’s statutory share 
in the deceased’s estate by a one-quarter share; in this context it is immaterial whether 
in the particular case the spouses have had any gain” (Art. 1371, par. 1 Civil Code). 

11 For details of the conditions which must be present to enable a spouse to bring 
that action, see Art. 1385-1389. If the court orders that such premature equalization of 
gain is to take place, the spouses live thereafter under the regime of separation of 
property (Art. 1388). 

121). Reinicke, “Zum neuen ehelichen Giterrecht,” Neue Juristische Wochenschrift 
1957, 889 ff., at 891. 
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At termination of the regime the difference between the initial estate and 
the final estate is worked out for each spouse, and—in the words of Article 
1378, par. 1 of the Code—“If the gain of one spouse exceeds the gain made 
by the other, the latter has an equalization claim against the other for one half 
of the excess.” The claim is thus purely a claim in personam, it is for a sum 
of money, namely the difference between the two balances. The claimant 
spouse does not have any kind of joint property share in any of the assets 
constituting the other spouse’s gain, nor does he have a claim to be granted 
such share.’* There is another limitation to the equalization claim; it can 
not exceed one half of the other spouse’s final net estate. Thus, if the spouse 
who made the gain had an initial estate of, say, the value of DM 10,000 and 
debts of DM 20,000 and then finishes up with a debt-free estate of the value 
of DM 20,000, his gain will have been in all DM 30,000. However, he will 
have to subject to the equalization claim not more than the net value of his 
final estate (Art. 1378, par. 2), ic. DM 20,000. 

One of the major policy decisions before the German parliament was the 
decision which proportion to fix for the adjustment of gain between the 
spouses, While it was realized that it would be most appropriate to leave the 
adjustment in each case to be determined by a judge who could take into 
account all the circumstances of the case it was thought that this was im- 
practicable, and that a fixed proportion had to be laid down."* The govern- 
ment draft had suggested that the spouse who, owing to his greater gain, 
was subject to an equalization claim, should be entitled to obtain in advance 
one quarter of the amount by which his gain exceeded that of the other 
spouse. The idea behind this was that the spouse who had made the greater 
gain should get a risk “premium.” ** However, Parliament did not favor 
this idea, nor did it favor the idea of any sharing of gain on any other basis 
than an unqualified 50-50 basis. 

On the other hand, provision had to be made to deal with cases in which 
the general rule would prove unjust. The equalization claim arises, after all, 
irrespective of whether the claimant spouse has contributed anything, directly 
or indirectly, to the gain made, and irrespective of whether he has fulfilled 
his marital duties. Article 1381 Civil Code gives the debtor spouse the right 
to refuse satisfaction of the equalization claim “as far as the equalization of 
the gain would under the circumstances be grossly unfair.” As an instance 
of such unfairness the Code cites the case where the claimant spouse (who 
had the smaller gain) had culpably neglected for a considerable period to ful- 
fill the “economic obligations” *® arising from the marital relationship. Gifts 
made by one spouse to the other inter vivos are generally to be deducted 


13 A similar, purely monetary claim for a share in the gains made during marriage 
exists also under Swiss law. However, there it is part of the old type of community of 
administration, with the husband as administrator, and it entitles the wife to only one 
third of any gain (F. Merzbacher, “Die Zugewinngemeinschaft,” Archiv fiir die 
civilistische Praxis, 1957, 1 ff., at 10/11). 

14 Massfeller, Joc. cit., 400. 

15 Jd. Ibid., 401. 

16 This would cover the case where for example the wife who makes the claim has 
seriously neglected her household duties. Being the guilty party to a divorce does not 
deprive a spouse generally of his equalization claim (Reinicke, Joc. cit. 890). 
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from the equalization claim (Art. 1380). The new law also tries to protect 
the claimant spouse against any uncalled for, reckless, or fraudulent diminu- 
tion of the debtor spouse’s estate. According to Article 1375, par. 2 there is to 
be added to the final estate of a spouse so much as has been lost through the 
making of gifts or wasting of assets without the other spouse’s consent, or 
through acts done to harm the other spouse. Provision is made for the 
claimant spouse in these cases to claim, if necessary, from the third party on 
the basis of unjust enrichment. 

Furthermore, the court is given power to deal with circumstances requir- 
ing special consideration.** Firstly, payment of the equalization claim in one 
lump sum may hit the debtor spouse unduly hard. Provided the debtor does 
not dispute his debt, the court may give him time to pay if immediate pay- 
ment would cause him undue hardship unless this unduly harms the creditor 
spouse (Art. 1382). Furthermore, provision is made for the court to order 
the transfer of certain individual assets to the creditor spouse in partial ful- 
filment of the equalization claim. Such an order can only be made where 
it is necessary “to avoid gross iniquity on the creditor,” and where the debtor 
spouse may in all fairness be asked to agree.** 

On termination of the matrimonial regime each of the spouses is under 
a legal duty to give the other spouse full information about his final estate 
and, if required, to assist in drawing up an inventory. The law does not place 
any duty on the spouses to draw up an inventory of their initial estates and 
later additions thereto; however, if such an inventory has been drawn up, 
the law presumes, for the regulation of claims between the spouses, that the 
inventory was correct.’® 

In the really most important case of dissolution of the matrimonial regime, 
that by death of one of the spouses, the law gives the survivor, as said 
earlier, a choice. He may go for true equalization of gain, but the new law 
sets out as the normal way of “realizing” equalization of gain in case of 
death of a spouse, an increased share in the deceased’s estate. In fact, this 
solution does not realize, but replaces, the equalization of gain: for the claim 
to an increased share in the deceased’s estate is not dependent on ary gain 
made by the deceased during the marriage. Parliament was apparently in- 
fluenced in favor of this solution not only by the thought of the considerable 
difficulties which the proper assessments of the spouses’ initial and final 
estates would create. It was also felt that the new arrangement would have 
the advantage of giving the survivor a share in the substance of the estate 
instead of a mere monetary claim.*° However, if these were the only con- 
siderations, they seem to be inadequate reasons for such a radical change 
of the well-balanced scheme presented in the government draft. 


17 The competent court in these matters is the Amtsgericht (district court) in its 
capacity as Vormundschaftsgericht (guardianship court). 

18 This provision would be of importance in times—such as the inflation periods in 
Germany after World War I and World War II—when a money judgment would in 
no way give the claimant spouse any true equalization of gain (Reinicke, Joc. cit. 891). 

19 Art. 1377. A spouse with any worthwhile assets should be interested in the draw- 
ing up of a proper inventory, for “if no inventory is drawn up, it is presumed that 
the final estate of a spouse constitutes his gain.” 

0 Reinicke, Joc. cit., 892. In fact, giving the surviving spouse an increased share in 
the estate had been variously proposed on earlier occasions (Massfeller, Joc. cit. 396). 
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In order to claim his additional one-quarter share in the estate the surviy- 
ing spouse must be statutory heir (as we would say: next-of-kin) of the 
deceased (Art. 1371, par. 1). This provision has to be viewed against the 
background of the facts of German legal life where it is by no means com- 
mon, as in Common Law countries, to make a will, but where the majority 
of people feel that the general rules of law as to succession serve their 
purpose. If the surviving spouse does not become heir nor entitled to any 
legacy, he may claim equalization of gain (Art. 1371, par. 2, first part). This 
means that a spouse who becomes statutory heir, but prefers to claim equali- 
zation of gain in lieu of the increased share in the deceased’s estate, has to dis- 
claim his rights to the inheritance. In such a case, he would still remain 
entitled to his compulsory portion (Pflichtteil) which in German law 
amounts to one half of the statutory portion.”* To take an example, H (the 
husband) has made a gain of DM 100,000 and leaves that amount as his 
final estate on death. W has a final estate of nil. H dies leaving no will but 
W, his widow, and 2 children surviving him. W would become statutory 
heir as to 4 of the estate, and would take a further 4 share in lieu of 
equalization of gain under Article 1371 par. 1, this would mean, DM 
50,000. If she disclaims her inheritance under Article 1371 par. 2, she would 
first become entitled to DM 50,000 as her half share in her husband’s gains, 
and would then also be entitled to claim a % share in the estate as her 
compulsory portion; she would in this way take in all DM 56,250. 

Also a testamentary heir can, if he so chooses, demand equalization of 
the gain made during marriage. He, too, would for such purpose have to 
disclaim his right to the inheritance within the six-week period in the re- 
quired form (Art. 1944 ff.). He, too, would be entitled to claim a spouse's 
compulsory portion.** Under the German Civil Code, a spouse is normally 
entitled to his compulsory portion “if he has been excluded from statutory 
succession by testament” (Art. 2303). However, for the case of the testa- 
mentary heir disclaiming his inheritance and claiming equalization of 
marital gain from the deceased spouse’s estate, Art. 1373, par. 3 specifically 
provides that the surviving spouse may claim his compulsory portion “even 
where he would under the rules of the law of succession normally not be 
entitled thereto.” It is only in exceptional circumstances that in such a case 
the compulsory portion may not be claimed, viz. where the surviving spouse 
had by agreement with the deceased spouse renounced his right to statutory 
succession or to his compulsory portion.” 

The new law does not contain any provision similar to Article 1381 for 
the surviving spouse’s claim for his additional quarter share in the deceased 


21Tn contrast to most other Continental systems, and contrary to its literal meaning, 
the compulsory portion or compulsory share is really not a portion or share of the 
estate at all. It is merely a right to a sum of money equal to one half of what would 
have been the intestate share of the excluded relative or spouse if there had been 
intestate succession to the deceased. (Art. 2303, Civil Code.) 

22 A spouse may however provide in his will that as far as those assets of his estate 
to which his surviving spouse will be entitled exceed the amount of his compulsory 
portion, they are to be taken into account in calculating the claim for equalization of 
gain (Merzbacher, Joc. cit., 26). 

23 Such an agreement would have to be in the proper notarial form (Art. 2348). 
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spouse’s estate. Although the claim is described as a “realization” of the 
claim for equalization of marital gain, the judge’s power to vary on appli- 
cation the duty to equalize the gain where under the circumstances this 
would be grossly unfair seems to be limited to the equalization claim 
stricto sensu.** This appears to be a regrettable limitation, as the vesting of 
jurisdiction for special cases arising out of Article 1371 in the local district 
court judge would make it possible to deal with anomalies in the most ap- 
propriate way, Such anomalies may arise in particular where a marriage has 
been of short duration and the deceased spouse leaves a large premarital 
estate. In the absence of a will, the surviving spouse of a childless marriage 
would be entitled under Article 1371, par. 1 to at least %4 of the estate (taking 
Y, as statutory heir, and 4 as “realization” of the equalization of gain). It 
has been pointed out that the German law of succession works with fixed 
shares or portions of the estate and is hostile to the idea of giving to a judge, 
as for example, in the Testator’s Family Maintenance enactments in Common 
Law countries, the power to award a surviving spouse a sum he considers 
appropriate. The fact that German law did not give a judge such power in 
the past should not be a good argument for a continuation of that negative 
attitude in the future, especially in view of a new type of claim. It would 
in my opinion be a dangerous limitation if an amendment of the general 
rule of Article 1371 were sought—as suggested—only for the case of mar- 
riages of less than a certain fixed minimum time. 

In assessing the preferential position which a surviving spouse will have 
under the new German law, mention should also be made of the amendment 
of the Code provisions regarding household effects owned by the deceased. 
Under the old law (Art. 1932), the surviving spouse had a right to these 
effects in advance of any distribution of the estate where there were no 
children of the marriage. Under the new law he will be entitled to the 
household effects even if there are children, as long as the effects are re- 
quired by the surviving spouse to run a household adequately. 

Generally, under the new law, the surviving spouse will be the main 
beneficiary in a deceased’s estate. Apart from his claim to the household ef- 
fects, he will in the absence of a will take 4 of the estate if there are children 
(4 as statutory heir, and 14 as equalization of gain); if there are no children, 
he will take 34 of the estate if the deceased left any parent, brother or sister, 
or grandparent surviving him (4 as statutory heir, and 4 as equalization 
of gain); in the absence of any such relative the surviving spouse will take 
the lot. If there is a will and the surviving spouse feels he does not get what 
is due to him, he will always be entitled to a minimum of % of the estate 
by renouncing, if necessary, his inheritance, and then claiming % of the 
estate qua equalization of gain, and at least % as compulsory portion (if 
there are children surviving). 

The main sufferers from this improved position of the surviving spouse are 
the children, and—in the case of childless marriages—the parents, brothers 
and sisters, and more distant relations of the deceased. Professor Miiller- 
Freienfels rightly points out that nowadays, in view of the expense involved 
in the education of children, the latter will usually have received in advance 


*4So, for example, Miller-Freienfels, /oc. cit., 687; Lange, Joc. cit., 1387. 
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a fair share of what they would have received in the old times on the 
parent’s death.”* Parliament has tried, although in a weak and half-hearted 
way, to preserve vis-a-vis the surviving spouse, the interests of children of a 
prior marriage of the deceased spouse. According to Article 1371, par. 4 the 
surviving spouse is bound, in the case of such stepchildren to “grant these 
aoe, if and so far as required, the means for an adequate education out 
of the 4 share granted (to the surviving spouse) under par. 1.” This applies, 
of course, only where the surviving spouse has elected to take his 4 share 
in the estate qua equalization of gain; it does not apply if the surviving 
spouse elects to claim real equalization of gain, and in addition his compul- 
sory portion.”® 

One of the interesting legal questions surrounding the creation of the 
new right of the surviving spouse is how the right is to be characterized in 
private international law. In the way in which Parliament finally passed 
the new legislation, the right is really a combination of matrimonial and 
succession claims. However, it is regulated as part of the matrimonial prop- 
erty law, and despite the fact that the surviving spouse may choose the 4 
share in the deceased’s estate under Article 1371, par. 1, the right appears to be 
essentially a matrimonial right.” 

Community of Property—While the new German law makes the most 
vital change in the field of matrimonial property law by introducing the 
new statutory ordinary regime of separation of property coupled with 
equalization of gain, as analyzed above, it leaves the spouses also the choice 
of other contractual regimes. However, the only community of property 
regime which the spouses may adopt by notarial contract is the ‘general 
community of property.’ Neither the ‘community of acquests’ nor the ‘com- 
munity of movables’ can any longer be chosen by the spouses as contractual 
regimes. The administration of the general community of property has 
been substantially changed in line with the new idea of the equality of the 
sexes. In future, the spouses are to regulate in their notarial contract who is 
to administer the joint property: whether the husband or the wife, or both 
of them jointly. In the absence of any provision in the contract, the spouses 
are to administer the property jointly. Parliament has set out numerous pro- 
visions in the new law in an attempt to make such joint administration work. 

Conclusion—To comment at this early stage on the way in which the new 
German legislation will affect the way in which spouses regulate their affairs 
would be purely speculative. Most of the academic criticism seems to be di- 
rected against the preferred position which the change of the government 
draft by parliament has conferred on the surviving spouse. By granting him 
the additional share in the deceased spouse’s estate by way of equalization of 
gain, it has—in the words of one writer—made the surviving spouse the 


25 Miiller-Freienfels, Joc. cit., 688. This author cites a number of other good grounds 
for the new preference to the surviving spouse in these times. 

26 Reinicke, Joc. cit., 892. 

27 So also Miller-Freienfels, /oc. cit., 690. Under the German rules of private inter- 
national law, the law of the state of which the husband was a national at the time of 
the marriage determines all matrimonial rights (Art. 15, Introductory Law to the Civil 
Code). 
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“master of the estate.” ** The new rule works hardest against a spouse’s rela- 
tions where the spouse dies very early in the marriage and where therefore 
the bulk of his estate is premarital. The only advice that can be given to in- 
tending marriage partners in Germany who want to avoid such possibilities 
is to make wills. Quite probably the passing of the new German legislation 
will overcome the average citizen’s reluctance to regulate his posthumous 
affairs by will. 


J. LEYSER * 


°8 Lange, Joc. cit., 1382. 
* Senior Lecturer in Law, Melbourne University. 


DECISIONS 


NETHERLANDS: East GERMAN NATIONALIZATION HeLp INEFFEcTIve *—Long 
before the partition of Germany, long before World War II, Carl Zeiss, 
owner of a glass factory at Jena, Germany, created a foundation, the Carl 
Zeiss Foundation, for the purpose, among other things, of manufacturing 
glass in accordance with the methods invented by Zeiss, under the firm name 
“Jenaer Glaswerk Schott & Gen.” The seat of the business was Jena. After 
the second World War and the partition of Germany into West and East 
Germany, said firm removed its seat to Heidenheim in West Germany and 
started there the manufacture of glass, keeping the old firm name and the 
old trade names for its products. Of course, not all of the property could be 
removed from Jena. What remained in Jena was nationalized by the East 
German Communist Government, which preserved the old firm name for 
the nationalized enterprise and produced glass and glassware under the 
former designation. Both firms also sold glassware in the Netherlands, using 
in their respective designation of the merchandise the names objected to. 
The greater part of the assets of the Foundation proper remained in Jena. 
There the nationalized firm made certain regular contributions to the 
Foundation, which had as its only purpose the payment of pensions to re- 
tired workers. Some property of the Foundation was, however, ‘also in 
West Germany. 

While the court of first instance dismissed the complaint,—however not 
on the merits, but only on the basis of some procedural grounds,—the Ap- 
pellate court reversed and granted the injunction; the highest court affirmed 
the latter decision. 

Defendant’s allegation that the words containing “Jena” are a geographical 
designation which does not have the benefit of trade-mark protection and 
which, moreover, would deceive the public as to the origin of the merchan- 
dise, is not convincing. The original firm was established in Jena in 1889. 
Since that time the trade-names containing the word “Jena” lost their geo- 


graphical meaning and became, in connection with the other components 


1Decision of the Netherlands Highest Court (Hoge Raad) affirming a decision of 
the Netherlands Appellate Court: reported in Rechtspraak van de Week (1957) 259 
et seq. Plaintiff: Jenaer Glaswerk Schott & Genossen, at Heidenheim, West Germany; 
Defendant: Jenaer Glaswerk Schott & Genossen, at Jena, East Germany. Demand of 
plaintiff: enjoining defendant from using trade-marks which include the words “Jena, 
Therm, Jenatherm, Jenaer Glas or Duraxglas.” 
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thereof, a designation of quality rather than a designation of geographical 
origin. 

That the greater part of the assets of the “Zeiss Foundation” remained in 
Jena, is no defense. The purpose of the Foundation, set up in 1889, was, 
pursuant to the articles of the Foundation: the cultivation of the field of fine- 
mechanic industry, which has gained vogue through optical workshops 
and glassworks under the co-operation of the founder. Today, however, the 
Foundation in Jena is only a pension fund agency without any influence 
upon production; it was, therefore, alienated from its original purpose and 
therefore cannot any longer be regarded as a continuation of or a successor 
to the original Foundation, which, however, still has assets in West Germany 
where production was continued. 

Furthermore, the nationalization took place without any compensation, 
which is tantamount to confiscation, and confiscation will not be recognized 
in the Netherlands, even if it is valid within the territory of the confiscating 
country. Such confiscation is contrary to the public: policy (ordre public) 
of the Netherlands. 

The West German firm continued the original production and this fact is 
also decisive. The West German enterprise must be considered identical 
with the old firm and enjoys, therefore, the legal protection of its trade-marks 
and trade names. The East German enterprise is not the continuation of the 
old firm and, therefore, its defense must fall. 

OTTO C. SOMMERICH * 


* Member of the New York Bar. 
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Book Reviews 








Recent PUBLICATIONS IN THE FIELD oF LiTERARY, ARTISTIC, AND INDUSTRIAL 
PROPERTY 


1. COPYRIGHT LAW 


During the last 18 months there have been numerous significant contri- 
butions to the law of copyright in many languages and in many parts of the 
world, This was, of course, to be expected in view of the fact that the number 
of countries which have ratified or are considering ratification of the Uni- 
versal Copyright Convention is steadily increasing and has led to continued 
determined efforts in many countries, including the United States, toward 
thorough revision and modernization of their domestic copyright legislation. 

In this brief survey it would, of course, not be feasible to review any of 
these recently published books at length; nor is this survey intended to give 
a complete or even partially complete review of all recent contributions in 
this area. It must suffice to call the reader’s attention to some publications 
of major interest to the student of comparative law. For additional references 
and comments, both domestic and foreign, the bi-monthly publication, The 
Bulletin of the Copyright Society of the U.S.A. should be consulted.* 

(a) German Publications. It would seem that German scholars and practi- 
tioners in copyright have been particularly prolific during recent months, 
especially since the publication in 1953 of the first comprehensive draft 
of a complete revision of the German copyright law. In addition to many 
leading articles which are continuously published in Archiv fiir Urheber- 
Film- Funk- und Theaterrecht, special attention should be called to the 
following publications and studies: 

Filmrecht, by Dr. F. J. Berthold and Horst von Hartlieb. Munich-Berlin: 
Verlag C. H. Beck, 1957. Pp. 796. This appears to be the most comprehensive 
handbook on copyright and related problems in the motion picture industry 
published to date in the German language. In addition to a complete bibli- 
ography and a discussion of legal problems in the motion picture industry— 
not only copyright problems—this work offers a special comparative study 
of related problems in other important European countries as well as a 
chapter on the law of the United States. There is also added a comprehensive 
discussion of international film problems with particular reference to the 
Universal Copyright Convention. The authors deal with copyright as only 
one phase of motion picture law and the entire work is characterized by a 
plan to present a carefully annotated study of all legal aspects of motion 
picture production, of which copyright problems are, of course, only a 
minor part. It is hoped that in other countries, including the United States, 
there may in due course be published equally comprehensive and valuable 
treatises on the law of motion pictures, a subject which has not been thor- 
oughly treated in this country since the publication in 1918 of Frohlich and 
Schwartz, The Law of Motion Pictures and the Theatre. (There was also 


1 The Bulletin is published by the Copyright Society of the U.S.A. at New York Uni- 
versity Law Center, New York City. 
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published in 1947 a Manual entitled Motion Picture Agreements Annotated, 
by Alexander Lindey, which, however, is not in the nature of a textbook but 
more of a form book for quick practical reference.) 

Grundfragen des Filmrechts, by Otto-Friedrich Frhr. von Gamm. Berlin- 
Cologne: Carl Heymanns Verlag, 1957. Pp. 104. Contrary to the text by 
Berthold-von Hartlieb, this book is limited to a discussion of certain specific 
problems in motion picture law with particular reference to the much dis- 
cussed and highly controversial question whether and to what extent there 
should be a copyright in a motion picture as such, as a collective work. The 
author also discusses problems of title protection, right of privacy, and 
numerous other problems dealing with the contractual aspects of the pro- 
duction and exhibition of motion pictures. Contrary to the Berthold—von 
Hartlieb text, no study of foreign or international law is included, but the 
discussion of the German law on the various aspects of film law is carefully 
documented and analyzed. 

Der Rechtsschutz der ausiibenden Kiinstler, der Hersteller von Tontrdgern 
und der Sendegesellschaften, by Dr. Eugen Ulmer. Munich: C. H. Beck, 1957. 
Pp. 97. This study by one of Germany’s most distinguished scholars, is the 
first volume of a series of treatises which will be published by the Copyright 
Institute at the University of Munich. Professor Ulmer, who, at the time of 
this writing, is offering a seminar in comparative copyright law at the Uni- 
versity of Michigan, was the representative of West Germany at the Monaco 
(Neighboring Rights) Conference in March 1957 and at the Inter-Govern- 
mental UNESCO Conference at Washington last Fall. There can be no 
doubt that Professor Ulmer’s study of neighboring rights on a strictly com- 
parative law basis is “must” reading for all those interested in the subject. 
It is comparative studies of this type which eventually may lead to better 
understanding among nations of the intricate problems dealing with the pro- 
tection of performing artists, record manufacturers, and broadcasters. As all 
previous works by Professor Ulmer, this book is characterized not only by 
thorough scholarship, insight into the problems and readability, but also 
by a degree of objectivity which is not always found in discussions of these 
problems. 

Schépfung oder Leistung? by Dr. Wenzel Goldbaum. Berlin and Frank- 
furt: Verlag Franz Vahlen G.M.B.H., 1957. Pp. 113. In contrast with Pro- 
fessor Ulmer’s work, Dr. Goldbaum’s treatment of the same subject, neigh- 
boring rights, lacks the scholarship and objectivity which distinguish the 
Ulmer study. As in his previous writings, the author fails to consider the 
neighboring rights problems in the light of all the pros and cons, but presents 
a brief against any protection of these rights and does not hesitate to make 
almost personal attacks against such distinguished copyright experts as Dr. 
Hepp, formerly of the Copyright Division of UNESCO, Judge Bolla of 
Switzerland, and others. He has nothing but fault to find with the inten- 
sive work done during recent years by the Berne Bureau, by UNESCO, and 
by the International Labor Organization towards some international agree- 
ment on neighboring rights. Goldbaum’s basic thesis that any protection of 
neighboring rights would, in effect, be a betrayal of author’s rights, is not 
fortified by any logical or rational argument, and a study which refers to 
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the Rome Draft of 1951 as an “irresponsible, dilettante and technically un- 
clean piece of work” (page 56) probably does not merit any discussion 
here other than a brief reference to its existence. ; 

Das Neue Urheberrechtsgesetz der Tiirkei, by Dr. Ernst E. Hirsch; 

Urheberpersénlichkeitsrechte in den Vereinigten Staaten, by William 
Strauss. Baden-Baden: Verlag fiir Angewandte Wissenschaften, 1957. Pp. 
116; 55. The publishers of Archiv fiir Urheber-, Film-, Funk-, und Theater- 
recht have recently made available these two additional special studies. Dr. 
Hirsch’s book is of very great interest and value to the student of copyright 
since it is the first comprehensive study and explanation of the new Turkish 
copyright law in the formulation of which the author had an important 
part. The author confesses in the preface to his study that, since he had 
been educated as a German lawyer, his efforts to formulate a modern copy- 
right law in Turkey were, of course, influenced to a considerable extent by 
the German and Austrian copyright reform, but that at the same time he 
found himself in considerable disagreement with some of the concepts un- 
derlying the most recent German copyright reform project of 1954. There 
is much in Dr. Hirsch’s study which may well prove of value in the current 
efforts toward revision of our own out-dated copyright statute of 1909. 

Mr. Strauss’ work is in substance an enlarged version of his article on the 
moral right of authors which first appeared in the pages of this journal in 
the Autumn of 1955 (vol. 4, no. 4). The editors of the series and the author 
are to be commended for having made this study available in the German 
language so that the thinking of the courts in the United States and that of 
American scholars may be better understood by the continental lawyer. It 
may then become apparent to European lawyers that, in actual practice, 
many important aspects of the moral right are, in fact, given recognition 
by our courts, although we will probably never accept the inflexible inalien- 
ability doctrine of some European laws. 

Das Arbeitsrecht der Bihne, by Dr. Bernhard Riepenhausen. Berlin: 
Walter de Gruyter & Co., 1956. Pp. 342. This work, now available in its 
second edition, actually is not a discussion of copyright law but a special 
treatise on the various aspects of employment and related problems con- 
cerning the production of dramatic works. While strictly limited to a discus- 
sion of German law relating to theatrical employment contracts, it is worthy 
of mention here because equally careful studies of specialized problems of 
this sort do not seem to be available in the United States, where no text on 
the law of the theatre has been published in recent years. 

(b) French Publications. 

Association Littéraire et Artistique Internationale, 1951-1955. Paris: Hotel 
du Cercle de la Librairie, 1956. Pp. 518. This association has just published 
a complete report of the Congress at Nimes in 1952, the results of the Inter- 
governmental Geneva Conference during the fall of that year, and the Monte 
Carlo Conference of September 1954. It is gratifying that this material has 
now become available in book form, since the preliminary reports, as well as 
the reports of the conferences themselves, include much valuable material 
on the neighboring rights problem, on the moral right question, and many 
other interesting aspects of copyright. Publication by the Association was 






















































292 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


made possible by a partial grant from UNESCO; one can only wish that 
this interesting documentary material may be made available in English so 
that it may be given the consideration it deserves by copyright experts in 
English-speaking countries, 

Mélanges Francois Hepp. Paris: Les Editions Inter-Nationales, 1957. Pp, 
106. UNESCO, and particularly its Director General, Dr. Luther Evans, 
deserve credit for having published this symposium for the purpose of honor- 
ing the former Director of UNESCO's Copyright Division, Dr. Francois 
Hepp, who played such a prominent part in the creation of the Universal 
Convention. In addition to a foreword by Dr. Evans, the symposium includes 
contributions by the late Mexican copyright expert, Fernandes del Castillo 
(in Spanish); an article by the leading Dutch copyright expert, Dr. Boden- 
hausen, on the neighboring rights problem (in French); a particularly 
fascinating article by our own Register of Copyrights, Arthur Fisher, and 
one of his attorney advisers, Dr. Arpad L. Bogsch (in English); an article 
by Judge Bolla of Switzerland on the effect of the Universal Copyright Con- 
vention on the domestic laws of its adherents (in French); an important 
study by the outstanding Italian copyright expert, Dr. de Sanctis, on the 
Universal Convention and its possible effect on other existing copyright con- 
ventions (also in French); a study by Professor Ulmer on current French 
and German copyright reform projects (in German); and several additional 
articles. Mélanges Frangois Hepp, modest as its actual format may appear, 
actually is a fountainhead of thought-provoking discussion of international 
copyright problems. 

This review would not be complete without mentioning the extraordinary 
job recently undertaken by Revue Internationale du Droit d’ Auteur (Paris) 
in publishing (Volume XIX, April 1958) in one special issue covering over 
500 pages the new French Copyright Act, Law No. 57-298, March 11, 1957, 
on literary and artistic property. This issue not only publishes the text of the 
law in four languages, French, English, German, and Spanish, but also in- 
cludes six leading articles on major copyright problems by outstanding 
French experts in three languages. 

(c) English Publications. 

The Copyright Act 1956, by D. H. Mervyn Davies. London: Sweet & Max- 
well, Ltd., 1957. Pp. 135. 

Copyright and Performing Rights, by W. J. Leaper. London: Stevens & 
Sons Limited, 1957. Pp. 231. 

Copinger and Skone James on Copyright, Ninth Edition, by F. E. Skone 
James and E. P. Skone James. London: Sweet & Maxwell, Ltd., 1958. Pp. 917. 

Since the enactment in 1956 of the new British Copyright Act, three text- 
books dealing with that act have already been published. Mr. Davies’ work 
offers a general introduction to the new act and some brief annotations to 
each of its sections. It is naturally somewhat sketchy since not much guidance 
or experience is yet available with regard to some of the most important in- 
novations brought about by the new statute, including particularly the crea- 
tion of the performing right tribunal for the settlement of disputes concern- 
ing the public performance of copyrighted music. The book does make a 
special effort, however, to point out all important differences between the 
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Act of 1956 and its predecessor Act of 1911 and for that reason alone may 
serve as a useful introductory work and as a basis for further more detailed 
study of the new British Act. 

Mr. Leaper’s book, intended as a practical guide, is, as the title indicates, 
primarily a discussion of performing rights under the new British Act but 
this well-written book, despite its limiting title, also includes chapters on 
practically all other significant copyright problems dealt with by the Act of 
1956, including even changes made by that Act in connection with the pro- 
tection of industrial designs. This book, too, while somewhat fragmentary, 
may well be transformed in years to come into a major treatise on the British 
copyright law, when that law will have been extensively administered and 
interpreted by the courts. 

Undoubtedly the most important British publication is the 9th edition of 
Copinger and Skone James on Copyright, which became available in July, 
1958, and which includes a commentary and discussion not only of the 
Brussels Revision of the Berne Convention but of the new British Copyright 
Act, as well. More than half of the book has been rewritten and the text and 
author’s comments on the Universal Convention, the Brussels Convention, 
the new British Act, and the new Indian Act, have been added. For the copy- 
right practitioner on English-speaking countries, this is undoubtedly one of 
the most important publications in the field of copyright law today. 

Report on Copyright. Royal Commission on Patents, Copyright, Trade- 
Marks and Industrial Designs. Ottawa: Queen’s Printer and Controller of 
Stationery, Edmund Cloutier, 1957. Pp. 151. The Canadian report, which has 
just become available, is in many respects the most interesting recent study 
in the English language of many of the most difficult copyright problems. 
The main objective of the report is, of course, the laying of a foundation 
toward ratification by Canada of the Universal Convention. Interestingly 
enough, the report, while recommending adherence to the Universal Con- 
vention, does not recommend ratification by Canada of the Brussels Con- 
vention which changed the Berne Union, to which Canada belongs, in 
several important respects. Particularly fascinating is the method by which 
the authors of this report weigh the advisability of incorporating into a new 
Canadian Copyright Act some of the major innovations of the British Act of 
1956 with which they quite frequently do not see eye to eye. It will come as a 
surprise to many that the Canadian Report appears to favor a term of copy- 
right based on a definite number of years from publication, rather than on a 
term based on the life of the author and a certain number of years thereafter. 
Interesting chapters of the report discuss the problem of fair use; of importa- 
tion of piratical copies, and numerous other problems which have plagued 
the Copyright Office and copyright owners and users in the United States and 
elsewhere throughout the world. Regardless of what may ultimately de- 
velop as a result of the Royal Commission’s Report, it constitutes in itself 
one of the most challenging copyright studies of recent years. 

(d) Italian Publications. 

Diritto di Autore-Diritto Naturale, by Antonio Ciampi. Milano: Dott. A. 
Giuffré, 1957. Pp. 87. This study of the nature of copyright, a plea for recogni- 
tion of a natural right theory of copyright, is a reprint of a three-language 
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article by the distinguished Director-General of the Italian Authors’ Society, 
which appeared in 14 Revue Internationale du Droit d’Auteur (January 
1957) 3-113. The author concludes: “The whole question of copyright has 
for foundation a principle of the natural law, that embodies the rights of the 
human person and the liberty of thought.” 

Settantacinque anni di Attivita (S1.A.E.). Rome: S.1.A.E., 1957. Pp. 228. 
Illus. The history of the Italian Authors’ Society, covering the period from 
1882 to 1957, well illustrated with photographs of the founders, and with a 
section listing related organizations all over the world. 


2. TRADEMARK LAW AND UNFAIR COMPETITION 


While both foreign and domestic literature on this phase of the law has 
been less extensive than in the field of copyright, several noteworthy recent 
studies have been published regarding trademarks in different parts of the 
world. 

(a) French Publications. 

Marques de Fabrique, Dessins et Modeéles, by R. Plaisant and P. Mathely. 
Paris: Juris-Classeur Commercial, Annexes, 1957. Unnumbered. This volume 
of several hundred pages, devoted exclusively to trademark protection in 
France, is but the first of a two-volume work which will include a treatise 
on the law of models and designs, as well. The volume which has now be- 
come available is without doubt the most up-to-date and comprehensive re- 
view of all French decisions dealing with the protection of trademarks and 
the suppression of unfair competition resulting from misuse of trademarks, 
Special chapters are devoted to international trademark protection which re- 
fer to a great deal of comparative material based on decisions in other Con- 
vention countries, Switzerland, Belgium, Germany, and others. The authors 
also include numerous proposals for revision of the Paris Convention of 1883 
as last revised at Brussels in 1934. Particularly noteworthy is a resumé offered 
at the beginning of the work of the major features of trademark legislation 
in some of the more important foreign countries. As far as French trademark 
law is concerned, Professor Plaisant’s and Mr. Mathely’s work presents an 
invaluable compendium of prevailing French trademark theory and practice 
with many sidelights on the jurisprudence in other European nations. 

Les marques de service, by Eric Fleury. Lausanne: Imprimerie Thuillard, 
1958. Pp. 199. 

La protection “telle quelle” des marques de fabrique et de commerce, by 
Claude Masson. Fribourg: Imprimerie Jobin & Lachat, 1956. Pp. 160. 

Der Schutz des Slogans, by Caspar Arquint. Basel: Verlag fiir Recht und 
Gesellschaft A. G., 1958. Pp. 145. 

Greatly increased interest in the study of comparative law is particularly 
noticeable in the growing number of doctoral dissertations which deal 
with various aspects of modern trademark law. Of the three dissertations 
here reviewed, the first two were submitted to the University of Lausanne in 
French and the third to the University of Fribourg in German. 

Mr. Fleury’s study of service marks is particularly timely since numerous 
foreign countries now have under consideration the inclusion in their 
domestic trademark law of provisions for registration of such marks and the 
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subject of service marks will be one of those considered at the forthcoming 
Lisbon Convention for the Revision of the Paris Treaty of 1883. Mr. Fleury 
thoroughly discusses the way in which European countries presently deal 
with the type of mark recognized in the United States as “service marks.” 
Over one half of his thesis is devoted to a scholarly discussion of the treatment 
of such marks in the United States. The author reaches the conclusion that 
European countries, and especially Switzerland, his home country, should 
follow the lead of the United States and that the subject matter of service 
marks should be one of the international projects which should receive care- 
ful attention in connection with the revision of the International Convention. 

Equally timely is Mr. Masson’s thesis on Article 6 of the Paris Convention 
and the so-called “telle quelle” provision. Article 6(2) is one of those articles 
of the Convention which is very badly in need of revision and Mr. Masson’s 
study strikingly shows that the article has been much misunderstood in the 
past and has been practically ignored by numerous Convention countries, 
notably Great Britain. This study, too, deserves careful attention in connec- 
tion with the forthcoming diplomatic conference at Lisbon. 

The German study by Mr. Arquint was prepared under the guidance of 
Professor Troller, internationally known author in the field of industrial 
property. It is the first carefully annotated comparative study of the treat- 
ment of slogans in various countries, with particular reference to Germany, 
France, Holland, and the United States. However, the laws of numerous 
other countries, especially Australia, Spain, Italy, Sweden, Portugal, and 
Argentina, are also considered. It is interesting for the American reader to 
get reliable information as to the extent to which advertising slogans find 
protection in other countries either under trademark law, copyright law, or 
on principles of unfair competition. The conclusion is reached that most 
countries are in agreement that slogans are worthy of legal protection, but 
the scope of such protection under the various national trademark laws dif- 
fers widely and numerous countries have not yet recognized the registrability 
of slogans to the extent to which slogans are deemed registrable under the 
liberal practice of the United States Patent Office. 

(b) Swedish Publications. 

Férslag till Varumarkeslag. Stockholm: Iduns Tryckeriaktiebolag Esselte 
A. B., 1958. Pp. 464. There has just become available, after many years of 
study, a report of the Swedish Commission for the Revision of Sweden’s 
Trademark Act, which covers almost 500 pages. It certainly is to be hoped that 
this report will be translated into English either in full or in part because it 
compares Swedish experience with that not only of the other Scandinavian 
countries, but particularly with the experience of the United States under 
the Lanham Act of 1946. The so-called Kodak problem of dilution is 
discussed at some length as are, inter alia, the problems which have arisen 
here in connection with service marks, certification and collective marks, 
etc. No trademark problem, however intricate, is ignored. The report deals 
with the development of a trademark into a trade name, citing extensively 
from experience in the United States, Germany, and France, and discusses 
problems of assignment and licensing of trademarks and many special prob- 
lems arising under the international convention. If ever there was a legisla- 
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tive document which testifies to the value of comparative study and to the 
possibility of benefiting from other countries’ experience, this Swedish trade- 
mark report is an outstanding example thereof. In order to make the essence 
of the report available in English, the Secretary of the Commission, Mr. Clies 
Uggla, has been invited by the Editorial Board of The Trademark Reporter 
to prepare an article for an early issue of that publication, for the purpose of 
familiarizing trademark owners and lawyers in English-speaking countries 
with the main conclusions reached in this report. 

(c) German Publications. 

Das Recht am Eingerichteten und Augeiibten Gewerbebetrieb, by Dr. 
Helmut Schippel. Munich-Cologne-Berlin: Carl Heymanns Verlag KG, 
1956. Pp. 119. Mr. Schippel’s book offers an interesting and well-written 
discussion of the basic theory underlying protection against unfair competi- 
tion. The book deals with the various ways in which the German courts have 
attempted to protect the property value of a business as such and its underly- 
ing good will against all forms of unfair interference by others. The study 
includes an examination of the extent to which the owner of a business 
should be protected against boycotts, strikes, betrayal of trade secrets, trade 
libel, and other forms of unfair competition under German law. There is a 
thorough bibliography but no attempt is made to compare the German law 
with comparable legal provisions of other countries. 


3. PATENT LAW 


(a) In English. 

Digest of Canadian Patent Law, by Dr. Harold G. Fox. Toronto: The 
Carswell Company Limited, 1957. Pp. 265. According to Dr. Fox’s own 
preface, this digest presents—to a certain extent—a condensation of this 
authoritative two-volume text book on the Canadian patent law practice 
(Canadian Encyclopaedic Digest, 2d edition). Dr. Fox has succeeded, it is be- 
lieved, in now presenting a succinct and readable text which will offer 
guidance to the basic principles of Canadian patent law. It also may serve as 
a valuable supplement to the earlier work since it appears to be completely 
up-to-date as of the date of publication in May 1957. 

(b) In German. 

Das Schweizerische Patentrecht, by Dr. Rudolf E. Blum and Dr. Mario M. 
Pedrazzini. Bern: Verlag Stampfli & Cie., 1957. Pp. 511. This is but the first 
volume of a Commentary on the new Swiss Patent Act of 1954, which be- 
came effective on January 1, 1956. Volume One covers commentaries to 
Articles 1-16 of the new statute, accompanied by an extensive bibliography. 
There can be little doubt that this work, when completed, will become the 
standard work on Switzerland’s patent law system. Even a glance at the 
annotations to the first sixteen articles shows that the authors go far beyond 
mere questions of interpretation of the statute itself. Numerous special ap- 
pendices, such as, for instance, one dealing with the relationship between 
patent law and unfair competition, another presenting a discussion of some 
basic antitrust problems with numerous references to the important United 
States antitrust literature, are included, and there is also a separate appendix 
dealing with the problem of “slavish imitation” of unpatented material, re- 
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garding which one of the authors, Dr. Blum, had previously published a dis- 
sertation. 

The authors state in their preface that it was their intention, wherever pos- 
sible, to add a textbook-like discussion of important problems to mere an- 
notations of each section of the new statute. This they have quite successfully 
accomplished, and Volume One includes a great deal of material that makes 
interesting reading on some of the fundamental theories of patent law, such 
as invention, co-invention, novelty, etc. We are certain that the second volume 
of this work will be eagerly anticipated not only by the Swiss patent bar but 
by patent lawyers in other countries as well.’ 

WALTER J. DERENBERG * 


2 There have also been numerous important recent works concerning the antitrust 
laws and restrictive business practices published both here and abroad. These will be 
briefly reviewed in a subsequent issue of this Journal. 

* Board of Editors. 


Nusssaum, A. A History of the Dollar. New York: Columbia University 
Press, 1957. Pp. viii, 308. 


A graphologist will see most character elements of a person expressed in 
his handwriting; others tie personality traits to typical body formation; it is 
in a similar vein that Professor Nussbaum, a foremost authority on monetary 
law, sees many characteristics of what he regards as typically American re- 
flected in the history of the American monetary system: “The history of 
the dollar, marked as it is by the experimentation and struggle involved in 
the democratic process, reflects the history of the United States. From the 
time of the colonial era, when, after brief resort to barter, the early settlers 
adopted monetary devices alien to European thought, Americans were never 
reluctant to press for new solutions to the monetary problems peculiar to 
their expanding civilization. Many of our monetary institutions were largely 
shaped by leading figures of American history—Jefferson, Hamilton, Jackson, 
Franklin D. Roosevelt—and the contests preceding their adoptions were 
hard-fought, sometimes bitter, and always dramatic. To my mind at least, 
few other aspects of the American scene are so dramatic as that unfolded 
in the history of the dollar” (vii). 

The book fits neatly into the oeuvre of Nussbaum. Throughout his work, 
even when dealing with purely theoretical topics, his thinking has been 
colored by a healthy concern with the realities of the economic life and the 
forces active within the society. The present volume bears out one’s feeling 
that such analytical works as his “Money in the Law”* were written against 
the background of thorough research into the economic history of the 
countries involved, including the United States. The comparative side-glances 
on contrasting developments in other countries make one hope that Profes- 
sor Nussbaum will write a similar study with a world-wide scope. 

The broad frame of reference of the author will amaze the reader. Side 
by side with political, economic, and sociological considerations, one finds 
interesting details on numismatic history, and comments on the artistic merit 


1 Nussbaum, A. Money in the Law. National and International. A Comparative Study 
in the Borderline of Law and Economics. Brooklyn: The Foundation Press, 1950. 
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(or otherwise) of coins and bills. The issues of monetary law are not in the 
foreground this time although they are brought into the picture when neces- 
sary to complete the tableau. 

Professor Nussbaum came to the United States in the early 1930’s at Co- 
lumbia University’s invitation, when Hitler’s Germany deprived him of his 
Chair at the University of Berlin. When this reviewer visited him a few 
weeks ago in his office on the fourth floor of a building on the Columbia 
Campus, Professor Nussbaum pointed to the trees now reaching to his 
window and remarked that those trees were planted when he came to this 
country; in the intervening years he has found much happiness, satisfaction 
and human kindness. The History of the Dollar was written as an act of 
gratitude, the gesture of a specialist whose gift will be a lasting little treasure 
of our literature. 

JOSEPH DACH * 


* Professorial lecturer in Monetary Law, The George Washington University; Gen- 
eral Manager, The Italian Economic Corporation. 


Serent, A. P. Diritto Internazionale. Vol. 1. Milano: Dott. A. Giuffré, 1956. 
Pp. xxi, 232. 


This is the first volume of a remarkable new treatise on public international 
law. It may be unfair to begin a review by underlining an editorial oversight, 
small in itself but of some consequence for everyone trying to appraise the 
value of any work of this kind. This oversight consists in the omission to in- 
sert an introduction sketching the general plan of the entire treatise, while the 
index refers merely to the contents of this first volume. The materials to be 
digested by any textbook on international law are so vast, that the choice of 
the amount of space to be allotted to each of its many problems is not only 
very difficult in itself—it may contribute to a large extent to the success or 
failure of a textbook. Since this volume was published, this reviewer has 
heard from the author that the present introductory volume containing the 
general doctrines on international law will be followed by three more 
volumes dealing respectively with the subjects of international law, with 
international relations, treaties, etc., and with the settlement of international 
disputes. Thus the size and contents of the present volume will fit nicely in 
this well-planned general scheme—it is only regrettable that this information 
did not figure in the first volume. 

In the volume under review the author presents himself as a follower of the 
positivist school adhering to a dualist conception concerning the relation be- 
tween international law and domestic law. As I do not share these opinions, 
I may be all the more qualified to compliment him on the lucidity where- 
with he exposes his views. This book is a happy combination of the best 
features of Italian and United States legal scholarship. As a tribute to the 
Italian preference for developing a theme by logical deduction from a few 
general premises it contains a well-knit logical frame—however, the author’s 
academic experiences in the United States mercifully saved his work from 
one of the pitfalls of many Italian law books, His work never indulges in 
idle esoteric speculations to be fully appreciated only by a handful of initiates 
—the author keeps always in contact with the realities of life; frequent ex- 











nal 
ht, 
the 
in- 


the 


of 
nly 


has 
the 
ore 
ith 


nal 
ion 


the 
be- 
ns, 
re- 
est 
the 
‘ew 
or’s 
om 
in 
ites 


pes 





neta 
i ep i 


gh 


q 
3 


BOOK REVIEWS 299 


amples and references to actual cases illustrate his views and render his work 
easily accessible for students. As far as literature is concerned, the author has 
dealt with all the really pertinent literature on a worldwide scale. This first 
volume certainly whets our appetite for the subsequent volumes. Let us hope 
that they will be published within reasonable time. 

I may be forgiven for voicing another small criticism—but I failed to see 
the necessity of publishing a chronological list of the decisions of the Perma- 
nent Court of Arbitration, of the Permanent Court of International Justice, 
and of the Court of International Justice at the beginning of the present 
volume. This list could be more useful were it to contain references to the 
pages of the treatise where the case concerned is dealt with. 

IGNAZ SEIDL-HOHENVELDERN * 





* Professor of Law, University of Saarbriicken. 


ApamovicH, L. Handbuch des osterreichischen Verfassungsrechts. 5th ed., 
H. Spanner. Vienna: Springer-Verlag, 1957. Pp. xv, 485. 


Although Kelsen’s five-volume commentaries* as well as his text ® on the 
Austrian constitution (which he drafted) are still valuable sources of the 
interpretation and theory of that country’s basic law, their importance is 
gradually diminishing. The present work has taken their place. It is the most 
comprehensive modern work on Austrian constitutional law. 

The late author, a well-known writer in the field of Austrian public law, 
was the President of the Austrian Constitutional Court, The editor of the 
present edition, professor of law in the University of Erlangen, has brought 
the work up to 1957. He has included in his treatise the peace treaty of 1954 
whenever relevant. This treaty and its history, and the ensuing status of 
Austria’s “Perpetual Neutrality” are lucidly covered in 27 pages, which are 
most interesting to American readers. Austria’s neutrality, as the author 
makes clear, is a state of mind rather than—as in the case of Switzerland *— 
an internationally guaranteed status. The peace treaty itself contains nothing 
about neutrality. Rather, the latter is based on a unilateral declaration of the 
Republic of Austria, enacted as a constitutional amendment, which the 
signatories of the treaty as well as many other countries “acknowledged.” 
This, of course, as the author states, is not the equivalent of a treaty. The 
acknowledgments as well as Austria’s declaration can be unilaterally revoked. 
Moreover, even more important is the fact that Austria has become a mem- 
ber of the United Nations, being obligated to take part in such sanctions as 
the Security Council may direct to be taken in case of an act of aggression 
committed by another country. (Switzerland joined the League of Nations 
in 1920, but was expressly exempted from the obligation of partaking in 
military, and later even nonmilitary, sanctions; and refused to join the 
United Nations precisely for the reason that the Swiss did not wish to be- 
come obliged to undertake sanctions against another nation contrary to Swiss 


1 Hans Kelsen, Die Verfassungsgesetze der Republik Osterreich, 5 vols. (1919-23). 
The 5th volume was written in co-operation with G. Froehlich and A. Merkl. 

? Hans Kelsen, Grundriss des ésterreichischen Staatsrechtes (1923). 

® The very term ewige (or immerwihrende) Neutralitét stems from Switzerland. 
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neutrality.) Austria is thus “neutralist” both in spirit and under her domestic 
law, but not necessarily neutral as a matter of international law. 

Of great interest to American constitutional lawyers is the author’s descrip- 
tion of the treatment of unconstitutional laws. Austria under her constitution 
of 1920 was the first country of Europe to have a system of judicial review 
of statutes. Unlike in the American system, however, the authority to declare 
statutes unconstitutional is severely restricted. Firstly, only the Constitutional 
Court, a special tribunal, can annul a duly promulgated federal or state law. 
Secondly, the court can exercise its power only upon motion either of the 
Supreme Civil and Criminal Court, of the Administrative Court, of the 
federal or a state government, or as an incident in a procedure otherwise 
pending before the Constitutional Court. Lastly, the decision that a particular 
statute be invalid has no retroactive effect. All transactions entered into or 
perpetrated, fines imposed or paid, sentences pronounced or served, etc., 
under the statute at bar remain valid, with the exception of the particular 
transaction or violation of law that brought the matter before the court: it 
would not satisfy the parties’ feelings of justice if they were told by the 
court that their contention that the statute is unconstitutional was correct, 
but that this can have no effect on the very transactions or acts that caused 
the parties to seek the tribunal’s redress. The solution is far from ideal, I 
think, but it establishes a measure of legal certainty. 

American readers should study the author’s treatment of state-federal rela- 
tions, which shows that Austria’s constitutional system is the most central- 
ized of all federal nations. There is but one, federal, court system and even 
the states’ administration is at times managed by federal agencies, whereas 
in other instances the federal administration is taken care of by state person- 
nel under the supervision of the state governor, who in turn acts pro tanto 
as an intermediate federal authority under the supervision of a federal 
cabinet minister. To cite an example: trade licenses are applied for and 
granted or refused at the local state agency, which administers a federal trade 
code; but any appeal by the applicant goes eventually to the Federal Minister 
of Commerce. 

The last forty-five pages are devoted to civil liberties. The fact that this 
amounts to a mere tenth of the entire text is quite indicative that, as ever, 
their bill of rights is somehow less potent, less litigious than ours. And one 
notes with regret that the political parties have still been unable to agree on 
a new and modern human rights law, wherefore most civil liberties are based 
on the old Staatsgrundesetz of 1867, which is rather meager indeed. 

REGINALD PARKER * 


* Professor of Law, Willamette University. 


Jescueck, H. H. Das Menschenbild unserer Zeit und die Strafrechtsreform. 
Tiibingen: J. C. B. Mohr, 1957. Pp. 40. 

Klassenkampf und Strafrecht. Minutes of the Session of the Criminal Law 
Section of the German Institute of Legal Science, November 16, 1956. 
Berlin: Deutscher Zentralverlag, 1957. Pp. 126. 

Beitrige zu den Problemen des Strafrechts. Berlin: Deutscher Zentralverlag, 


1956. Pp. 96. 
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There has been practically no time since the Code Napoleon that some 
major legal reform has not been contemplated in one of the European 
countries. A codification movement resulting in new major pieces of legisla- 
tion led to studies of foreign laws in order to draw from the experience of 
others which in turn influenced the curricula of the law schools of Europe. 
After World War II, various causes, including political transformations, in- 
tensified the movement for legal reform. To give some idea of the magnitude 
of the problem it is sufficient to list some of the major achievements and plans 
in this field. Greece has enacted a set of new civil and criminal codes. 
France plans an extensive reform of its criminal and civil law. The new 
civil code for The Netherlands and the reform of criminal law in Sweden 
have reached an advanced stage. In addition, in most of the European 
countries it has been necessary to amend their adjective laws, in particular the 
codes of criminal procedure. 

In the Soviet part of Europe this movement is even more lively, Every 
country in the Soviet orbit, including the Soviet Union itself, has a govern- 
mental body laboring at drafting some new pieces of legislation. 

The feature common to the three German works reviewed here is their 
concern with the major problems of the reform of criminal law on both 
sides of the Iron Curtain. This is due primarily to the fact that Germany has 
been split in two, divided by the ideological, social, and economic frontier 
separating the Soviet orbit from the free world. 

Professor Jescheck’s little book, which appeared as No. 198/199 in the 
series Recht und Staat and which is an enlarged version of his address during 
the Dies Universitatis of the University of Freiburg, December 12, 1956, is 
devoted to an analysis of the general part of the draft of the new criminal 
code for the Federal German Republic. 

The minutes of the session of the Criminal Law Section of the German 
Institute of Legal Science, held in November of 1956, deal with the basic 
issues of criminal law which arise from the adoption of Marxism in its Soviet 
version as the official philosophy determining all aspects of East German 
public life and providing the guiding principles for the administration of 
justice. 

Finally, the third work, “Contributions to the Problems of Criminal Law,” 
also deals, in four studies, with a related though somewhat wider range of 
subjects. Two of these studies are the work of the rapporteurs at the Novem- 
ber 1956 session of the Criminal Section, Professors Lekschas and Renneberg, 
one on the nature of a criminal act and the other on the function of penal 
sanctions in the German Democratic Republic. A Czech scholar, Professor 
Solnar, wrote on “Current problems of the general part of the Czechoslovak 
Criminal Code” which was enacted in 1950, and Walter Muller contributed 
an article on the prohibition of reformation in peius in criminal law for 
youths, 

The basic question which a legal reformer must ask himself is whether 
there is need for a new law and what the ultimate purpose and goal of a 
legal enactment is. According to Professor Jescheck the need for the new 
criminal code arose from social changes in Germany resulting from the 
transition from the liberal social order to the modern highly industrial mass 
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society. The function of all subsidiary disciplines (anthropology, psychology, 
pedagogy, sociology, physiology, and psychiatry) is to assist the jurist en- 
gaged in a program of reform to identify and establish the characteristics of 
the subject to whom the legal norm applies. “Criminal law is a true re- 
flection of our cultural situation. . . . Criminal law is closely tied with the 
spirit and character of the people. . . .” 

The need for the reform of criminal law in Germany also arises from the 
fact that the needs for the reciprocal influence of the law on the social psyche 
have also changed. Professor Jescheck is convinced that the state must exer- 
cise an integrating influence in the contemporary moral and political situa- 
tion of Germany and must reconstruct the collective psyche of the German 
nation in terms of respect for the individual human being. This dictates a 
new approach to the types of penalties which the code employs as a means 
of penal repression directed against the physical person of the criminal (death 
penalty, castration) and results in a new concept of crimes against public 
morals, 

On the other side of the Iron Curtain the same question, in terms of the 
relationship between the legal norm and the social structure, received a dif- 
ferent answer. For Professor Lekschas, who together with Professor Renne- 
berg, delivered the key report at the November 1956 session of the Criminal 
Law Section, the history of mankind is characterized by the class struggle 
which expresses itself in the actions of individuals. According to Professor 
Lekschas, Marxist legal science denies an independent social role to the legal 
norm or system. A legal order is objectively confined to actual existing class 
relations. Professor Lekschas characterized the present as a period of transi- 
tion in which the old order is being replaced by a new social and economic 
system, and the actions of individuals are characterized as positive or nega- 
tive in relation to the historic transition which is taking place. A human ac- 
tion, depending upon what class interests it represents, is directed against or 
furthers the interests of the new social system. In the light of these theoretical 
assumptions, the definition of a punishable act received new emphasis. As 
Professor Solnar reports, the Czechoslovak Criminal Code of 1950 defined 
a socially dangerous act as a crime prohibited by law, which seems to be a 
reference to a concept not specifically Marxian. However, the fundamental 
difference between traditional and Soviet type criminal legislation in this 
respect is that in the first case a legislator establishes a prohibition under a 
penal sanction because of social danger. A person’s responsibility (guilt) for 
a criminal act is, however, determined independently of the question of 
the social danger involved. Guilt and punishment depend primarily on in- 
tent, particularly in major crimes, and thus permit a full individualization 
of punishment. In the Soviet type of criminal legislation the element of 
social danger determines the question of guilt, which puts the element of 
intent, and all other personal characteristics of a criminal, in a secondary 
place. 

To the rapporteurs to the Session of the Criminal section, the phenomenon 
of crime is a sad heritage of the capitalist order resulting mainly from 
obsolete property relations. The prosecution of crimes is therefore the ex- 
termination of the remnants of the old order of things. Consequently, there 
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is no question of providing a criminal law that fits the actual social struc- 
tures, because the purpose of the law is to assist in the creation of a new 
society. In order to declare an act punishable it is necessary to establish a 
direct relationship between the new socio-economic relations and the pun- 
ishable act. This is fairly simple in cases of crimes against the new social 
and economic order, government property, or state power. Other types of 
crime, however, present some theoretical difficulties. 

The Marxist lawyer finds all the guidance for his approach to the under- 
standing of the legal problems of his society in the doctrine itself. While 
according to Professor Jescheck, the West German Codification Commission 
relied on the work of sociologists in drafting the general part of the code, the 
Marxist legislator needs no assistance from those quarters. All answers to 
questions connected with the preparation of a new law are provided in the 
doctrine. If the goal of scientific lawmaking in the free world is to create a 
legal rule acceptable to the largest number, which is conducive to social 
peace, the purpose of legislating in the Soviet world is quite the opposite. 

The question finally arises, a question obviously exceeding the scope and 
purpose of this review, as to what is the nature of a Soviet type legal rule 
operative in a modern society. The only thing which can be said in this con- 
nection is that we are painfully aware of the fact that the advent of the to- 
talitarian state confronted the positive school of jurisprudence with questions 
to which, in spite, or rather because of its “scientism,” it could find no 
answer. An obscure canonist of the 12th or 13th century, who could fall back 
on the concepts of natural law, would have had a ready answer to the per- 
plexities of the legal order of a totalitarian state, but not the positivist who 
finds the immense treasure of the Rechtswissenschaft completely inadequate 
to deal with the distortions of the very principles of the legal order. The 
positivist must, however reluctantly, recognize that according to his lights the 
Soviet type law meets all the requirements to be considered as a legal rule. 

It is suggested here that the modern form of positivist jurisprudence came 
into being in conditions which no longer exist. The definition that the will 
of the sovereign, or rather that what is enforced by the courts is law, and that 
it is distinguished from any other rule by the institutionalized application 
of restraint, was fine in the England of Austin, and when we look at the 
laws of that time we should recognize that (with equity, of course) law was 
then exactly what Austin said it was. But a generation later Petrazycki in 
Russia saw the necessity for a different definition, because not everything 
that was enforced was law, or was considered law by society at large. The 
reviewer, however, fears that without reference to moral value judgments 
it is impossible to establish a qualitative difference between a norm which is 
considered law by all except the insane and a legal rule which rests only on 
the application of restraint. 

KAZIMIERZ GRZYBOWSKI * 


* Editor, Law Library, Foreign Law Section, Library of Congress. 
Bonatec, Joser. England und die Geschichte der Menschen-und Biirger- 


rechte. Drei Nachgelassene Aufsétze. Graz-Kéln: Verlag Hermann 
Bohlaus Nachf., 1956. Pp. 136. 
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Bonatec, Joser. Calvin und das Recht. Graz: Verlag Hermann Bohlaus 
Nachf., 1934. Pp. 286. 

Bonatec, Joser. Budé und Calvin. Studien zur Gedankenwelt des franzé- 
sischen Friihhumanismus. Graz: Verlag Hermann Bohlaus Nachf., 1950. 
Pp. viii, 491. 

Bonatec, Joser. Der Imperialismusgedanke und die Lebensphilosophie 
Dostojewskijs. Ein Beitrag zur Kenntnis des russischen Menschen. Graz- 


K6ln: Hermann Bohlaus Nachf., 1951. Pp. xii, 364. 


In his Geleitwort written to the posthumous studies, Otto Weber of 
Gottingen presents the profile of a true scholar who for four decades occupied 
a chair of Reformed Theology in the University of Vienna. Coming from a 
Church of Martyrs—the Czech one—he did true European pioneer work 
on the crossroads of the four principal cultures: the English, the French, the 
German, and the Russian. Also he combined in himself theological with 
philosophical and legal scholarship (and professional qualifications). His 
career started in the Rhineland, one of the historical frontiers of European 
Protestantism which extended from there to the Carpathians, beyond which 
Russian orthodoxy began, of which, in his book on Dostojewskij, he also be- 
came an outstanding expert. A typically comparative and descriptive genius, 
he had ample opportunity to follow the social, legal, and political implica- 
tions of the various theological systems from the critical observation post 
of Imperial Vienna. An untiring worker, associated with the ‘Philosophia 
Reformata’ of the Dutch Neo-Calvinist, an honorary Doctor of the University 
of Amsterdam, he poured out volumes which show him as one of the best 
experts on Calvin and early humanism. His alert mind came more and more 
to see the essential impact of theology on the social and legal field in the 
varying attitudes towards the development of human rights. 

In the posthumous studies he deals with Ireton (son-in-law of Cromwell), 
Milton, and Harrington, to trace the origins of the rights of man idea. 
Speaking of Coke, he mentions his identification of the Common Law with 
“the best and most common birthright that the subject hath for safeguard 
and defense” (Inst. I. 142a.). Ireton follows in Coke’s footsteps: the basic 
rights must be guaranteed by the “law paramount,” they cannot stand against 
the Constitution. A birthright derived from natural law supposes it cannot 
be derived from positive law and Constitution, and thus threatens to lose 
not only property but all birthright as well (35). Characteristically, Bohatec, 
who calls Calvin the “theologian of the diagonal,” refers to Ireton as the 
“politician of the diagonal” (43). 

A direct influence of Althusius on Milton is seen in the fact that he calls 
the birthright expressly a natural right (natural birthright; right of freeborn 
men to be governed as seems to them best, 93, 97). Bohatec’ remark that, in a 
heated controversy, Milton lapsed into the same bad practice he had castigated 
in his opponent Salmasius, namely, not to quote those parts of his source 
which do not square with his own theory (110), is evidence of his critical 
accuracy. He believes Harrington thought of human rights as natural rights 
which are in need of protection by the government. His “common right” 
differs from Coke in being natural, while his “interest of the whole” refers, 
beyond the citizens, to mankind. 
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In his book on Calvin and the Law, the transition from natural into posi- 
tive law (126) is no less characteristic than the hitherto observed fusion of the 
rights of man with those of the citizen. The idea hardly emerges—though 
this makes all the difference between merely human and legal rights—that 
while the former may only be declared, the latter are to be instituted within 
a framework of government duly constituted. Calvin denies absolute natural 
law, rejects the principle of equality, and advocates relative natural law 
(84). The right of resistance is turned into a duty which cannot be evaded, 
because it is commanded by God’s absolute law not in conformity with, but 
in violation of, natural law (139). Individual resistance, however, is pro- 
hibited, popular sovereignty and the social contract rejected. Only the estab- 
lished three Estates may call resistance to safeguard popular rights: resistance 
is based on positive law and institutions (141). Calvin remained the un- 
daunted defender of positive law (177) Even by calling for armed resistance, 
he did not violate the principle of legitimacy, since he defended the authority 
of the legitimate king while fighting the enemies of the freedom of religion 
(202). 

Most interesting from the lawyer’s point of view is the chapter devoted 
to Calvin’s work on Civil Procedure in Geneva. He tried to unite Roman 
Law with the living law of the French Franchises and Edits. He wanted to 
speed up the process and, especially, to transform the possessory process into 
summary proceedings. The author fully succeeds in demonstrating that the 
reformer Calvin cannot be separated from the jurist, a former student of the 
famous law schools of Bourges and Orleans (Preface). 

The book on Budé and Calvin is dedicated to the University of Amsterdam 
by its honorary doctor. It presents Calvin’s debate with humanism as center- 
ing around three points: God, Immortality, and Freedom. In fighting 
astrology and stoic pantheism, Calvin was prompted by the attacks directed 
against his own doctrine of predestination. Struggling against both ancient 
and humanistic theology, Calvin arrived at his sharply outlined idea of 
eternity. Denying all other creativity outside the divine one, he fights both 
the freedom of Renaissance Man who autonomously legislates for himself, 
and the Stoic Sage who finds the greatest freedom in voluntary co-operation 
with God in helping to bring about what is necessary and reasonable (473). 
Yet freedom, in Calvin’s view too, is obedience to law: his ethics is essen- 
tially duty-ethics. He puts the intellect under the guidance of the Holy 
Spirit: this monergism of divine grace renders his whole doctrine pneumato- 
cratic. 

The central issue of Calvin’s debate with humanism is immortality (474). 
This does not lead him to ascetism but to an enlightened life down here on 
earth. This life is corrupted by Evil the devastating effects of which are at- 
tributed by Calvin to the personal guilt of each human being. Only the 
meditatio futurae vitae, which endows present life with the feeling of re- 
sponsibility, makes it a process charged with divine energies, a theater of 
the struggle where the decision for God and his realm is made. 

Bohatec has to approve of the criticism of Hauser as far as morals are 
concerned: Calvin opposes to the unlimited freedom of thought and action 
preached by the humanists an authority: the frightfully severe dogma of 
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predestination, the Trinity, and a morals built upon the basis of sin. Only 
the view of the relation of freedom and authority is called misleading, and 
a long, not very convincing defense of Calvin’s orthodoxy follows (475-481). 

From the point of view of jurisprudence perhaps the interpretation of 
divine justice is the most interesting part of the book. Calvin follows Budé 
in his view that history is a process of the divine administration of justice 
(284). The interesting point is the difference between God’s Court of At- 
traction and Court of Repulsion (justice mantfeste, ordinaire, notoire on the 
one hand and, on the other, justice cachée, secréte, qui nous est plus estrange). 
This difference results from predestination: the elect accept even hard 
punishment as a Godsend, they are brought nearer to God. But the reject 
will not be brought nearer even by mild punishment: they feel only that 
they cannot escape their utter destruction. They are confounded by God's 
judgement (is sentent les frayeurs d’enfer. Dieu ne les retire point. Il ne les 
touche point de son saint Esprit, 294). History never happens without man. 
But the co-operation of divine action and human decision does not amount 
to synergism: even decision for God is a free gift of divine grace (295). The 
whole argument hinges, of course, on Budé’s short formula: Jus a coelo 
petere et accipere debemus, non de coelo ius dicere (291). 

Calvinism has been combined with many other schools of philosophy, 
especially with Cartesianism which, inwardly, seems to be quite alien in 
spirit. In this, Calvinism follows the old protestant principle: not to mix up 
theology with philosophy. It is admitted here in so many words that “in 
questions of faith and the divine secrets, the first is to proceed quite ir- 
rationalistically and rely on revelation” (482). 

Close ties between theology and jurisprudence are emphasized. Jacobus 
Godofredus in the Geneva Academy made pioneering research into the 
sources of Roman Law. Donellus in Altdorf combined ideas of Roman law 
with Calvinist piety. Calvinists first revealed the theological and religious 
education of the Roman jurists. Calvinist jurists have compared Jewish, 
Roman, and Greek Law. They inquired into the impact of predestination on 
jurisprudence, and into the mutual influence of federal theology and Roman 
Law (483). 

The efforts of Alciatus, whose lectures Calvin attended in Bourges, to 
explain the law in force from history and social relations, were in many ways 
continued by Calvin himself. He is influenced by Budé mainly in his attempt 
to look for truth and norm in the ideas of antiquity: to reform French Law 
by Roman Law. In his political ideas he was influenced by Aristotle whom 
he came to study under Danés in the Collége de France (438-439). Calvin’s 
legal thought is historically conditioned by the two extremes which he had to 
fight: the absolutistic thesis of princeps legibus solutus leading to the separa- 
tion of power and law on the one hand and, on the other hand, the utopian 
tenets of the revolutionary left wing of the Reformation who thought to be 
able to dispense with all law (Itaque nihil saluum esse existimant, nisi totus 
in novem faciem orbis reformetur: ubi nec iudicia sint, nec leges, nec 
magistratus, 444). 

In the book on Dostojewskij, dedicated to Dooyeweerd, an entirely differ- 
ent world of ideas, that of Russian orthodoxy is reviewed. In long, sometimes 
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too long, excerpts Bohatec draws a picture of the Russian mind that will 
prove indispensable for deeper mutual understanding. His result is the thesis 
that Dostojewskij’s imperialism was a plebeian imperialism combined with 
socialism: a realistic policy fed by ideologies. The latter were no mere mask 
of expansionism but carried a genuine belief in what is called the ‘imperialism 
of love’ (vii). This ideology has deep roots in Dostojewskij’s philosophy of 
life, influenced by Solowjew, indirectly also by Schelling and his follower 
Carus (ix). But he took the principle of all-embracing love: “to live, to love, 
to suffer” from the idealized image of the Russian people. In four parts, the 
book deals with imperialism in Russian domestic and foreign policy, with 
Dostojewskij’s philosophy of life, and with the individual will to exert power 
as pathological phenomenon. 

There are interesting details in the book (260-266) concerning Dostojew- 
skij’s mystic experiences immediately before his epileptic attacks. His love of 
nature is ecstatic, almost orgiastic (254). His mysticism of love is by no means 
a-cosmic, for in his mystic moments he is aware of the whole nature (265). 
The second characteristic of Dostojewskij’s idea of life as love is that in suf- 
fering sacrifice is balanced by the spiritual pleasure of compliance with the 
law (272). This brings in Christ as the crown of life: the East looks at Him 
as God turned into Man, rather than the Savior from Guilt as does the West 
(274). The very human body will become, through union with Christ, 
purified like His body: the Word turned into Flesh. As Athanasius said: 
Christ turned into Man in order that we may be turned into God. This 
spiritualization of the flesh (277) means that Dostojewskij rejected the dep- 
rivation of nature and flesh of any value, as well as the glorification of what 
is fleshless (279). Christ mirrors God whose nature comprises all that is. 
Therefore a future, immortal life must follow. We shall continue to be, with- 
out ceasing to coalesce with everything. When “everyone carries the guilt 
of everyone else, and has the power to forgive everything on behalf of all, 
all accomplish Christ’s work by this act of forgiving. Then He will appear 
among them, they will see Him and melt into one with Him.” Even Caiaphas 
and Pilate will be forgiven (283). Without the idea of immortality, love of 
mankind is impossible. Only through the belief in his immortality man 
grasps the whole rational purpose of his life on earth (283). The idea of im- 
mortality is life itself, its final formula, and the fountainhead of true knowl- 
edge for mankind. This is the climax of Dostojewskij’s philosophy of life 
(285). 

This urge of expansion, the basic characteristic of Dostojewskij’s philoso- 
phy of life, mirrors the Russian soul. Under the impact of the vast expanses 
of Russian soil, with which he is mystically united, the Russian mind ex- 
pands over horizons and centuries into an infinite space and into a remote 
future (287). Such universalism inspires Dostojewskij’s ideology of imperial- 
ism. The Russian mission is to establish the brotherly union of all peoples. 
Dostojewskij idealizes the Russian people and believes that they have com- 
plied with the preliminary condition of uniting all mankind, namely, to 
live a true, higher life (288). 

There are interesting glimpses into similarities of past and present, inter- 
esting, mostly hidden parallelisms between the spirit of Calvinist reformatory 
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consciousness of mission and the seemingly very different spirit of expan- | 
sionist Russian orthodoxy. Bohatec’ great merit is to have confronted them in 
patient scholarly studies, and to have held the looking-glass before their eyes | 
in which they may better recognize both their difference and their similarity. 
This is the comparative method on the grand scale and, though Bohatec does 
not always speak of the law, his comparative analysis of the ideological | 
factors behind law reads as an important contribution also to descriptive legal | 
sociology. 
BARNA HORVATH * 


* Visiting Professor, The Graduate Faculty, The New School for Social Research. ; 
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Annuaire de Législation Etrangére. 
Nouvelle Série, Tome III: 1952, 1953, 
1954. Pp. x, 490. 

Annuaire de Législation Francaise et 
Etrangére. Nouvelle Série, Tome V: 
1956. Centre Francais de Droit Com- 
paré. Paris: Editions du Centre Na- 
tional de Recherche Scientifique. Pp. 
vi, 269. 

With the volumes under review 
this important publication of the 
French Center of Comparative Law 
has been brought up to date. The 
Yearbook for 1955—volume IV—had 
been published earlier (see the notice 
in this Journal, Vol. VI, p. 139). The 
new volume III covers the evolution 
of the law in 29 countries, volume V 
that in 27 countries. Not covered in 
volume V are such countries as Ar- 
gentina, Brazil, Canada, Great Brit- 
ain, Italy. It may be anticipated that 
the gaps will be closed in future vol- 
umes. Volume V for the first time 
includes a chapter on legal develop- 
ments in France, which is most use- 
ful. Also, it has a subject matter index 
which was lacking in the earlier vol- 
umes. 

The preface to volume V says that 
the Yearbook now is in its—more or 
less—final form. We trust that the 
distinguished editors will continue to 
work on its improvement. A few sug- 
gestions are made by the reviewer. 
The title of the Yearbook is not well 
chosen. The endeavor is to show the 
evolution in the law, and not merely 
in legislation. The title should reflect 
it. And the new title, chosen for vol- 
ume V, seems to put the emphasis 
on that part of the volume which is 
only one out of many. Frenchmen are 
unlikely to choose the Yearbook for 
advice on the evolution of French 
law. To the non-French, French law 
is foreign law, and they would ex- 
pect to find in the Yearbook a chap- 





ter on French law even if no reference 
to French law was made in the title. 
On substance we think that the 
Yearbook would be even more valu- 
able if some reference were made by 
the contributors to legal writings on 
the subjects covered. The statements 
made are necessarily brief. Biblio- 
graphical references therefore will be 
helpful. Some such references have 
been included, for example, in the 
part, “United States,” and will no 
doubt be welcomed by the reader. 
The additional burden upon the con- 

tributor is not substantial. 
K. H. N. 


Williams’ Law and Practice in Bank- 


ruptcy (17th Edition). By Muir 
Hunter, B. A. London: Stevens & 
Sons Limited, 1958. Pp. 1007. 

This valuable treatise on the Eng- 
lish Bankruptcy Act is the 17th edi- 
tion of a volume that first appeared 
in 1870. The author was also co- 
editor in the compiling and editing 
of the 16th edition, which appeared 
in 1949; inasmuch as the Bankruptcy 
Rules were amended and consolidated 
in 1952, it was felt that the new 
cases should be discussed and _ re- 
viewed. This, the new volume does, 
in a more than adequate fashion. To 
a non-expert in the ways of the Eng- 
lish Bankruptcy Act, the provisions 
are set out in a clear and concise 
fashion, and the accompanying cita- 
tions, following the text closely, give 
the student and practitioner the most 
cogent picture of the state of the law. 

This reviewer recently had occasion 
to make a brief comparison between 
the United States and British Bank- 
ruptcy Acts * and it is regrettable that 
the volume under discussion was not 
available at the time. Mr. Hunter’s 
ability to follow the evolutions and 
convolutions of the various amend- 


*See 62 Commercial Law Journal (Dec. 1957) 358. 
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ments to the English Bankruptcy Act 
from 1883 on evinces the kind of 
dedicated scholarship which one en- 
counters all too rarely on this side of 
the Atlantic. 

The author has set out, along with 
the text of the 1914 Act, the 1926 
amendments, the 1952 Bankruptcy 
Rules, and a complete set of Bank- 
ruptcy Forms, among other valuable 
background materials. The author 
has evidently (and quite justifiably) 
felt that to properly present a Statute, 
which has grown organically over a 
period of time, the preceding statutes, 
repealed and amended, should be 
made available for perusal and study. 
The opportunity to examine this 
growth in the pages of Mr. Hunter’s 
book is an edifying experience, es- 
pecially to an American bankruptcy 
practitioner who has clearly in mind 
the basic character of the Statute of 
Elizabeth, and its importance as a 
point of departure in our own bank- 
ruptcy background. 

To come to the finest, in the 
writer's view, part of the book, we 
must examine the index, which is 
most compendious and of outstand- 
ing merit. This reviewer had occa- 
sion to check into the question of the 
limitation on the taxing powers of 
the Crown in bankruptcy proceed- 
ings. The references and cross-refer- 
ences, found in the index were of 
inestimable value in getting a jump- 
ing off point, from which to pursue 
this topic. In checking on section 25 
dealing with “Enquiry as to Debtor’s 
Conduct, Dealings and Property” * 
there are six full pages of comments, 
notes, and interpretations, which all 
went to make up a background in 
depth for the inquirer in search of 
authorities. 

An incredible amount of detailed 
checking and cross-checking went 
into the preparation of the volume at 
hand. In the Table of Statutes, there 

are compiled over 175 references to 


2 Cf. U. S. Bankruptcy Act Section 21A. 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


statutes enacted in England between 
1571 and 1956, and the particular 
place in the text where reference to 
them is made. There is in addition, 
a Table of Comparison, showing 
when certain enactments were re- 
pealed and the corresponding sec- 
tions of the consolidating and amend- 
ing Acts. Every researcher will re- 
member, with chagrin and frustra- 
tion, how difficult it is to follow a 
particular statute from its original 
enactment through its repeal, amend- 
ment, and re-enactment, with the 
problems involved in tracing through 
differently marked chapters and para- 
graphs; Mr. Hunter has obviated 
such chagrin and frustration by his 
very helpful Table. 

In summation, it is the reviewer’s 
opinion that the volume under dis- 
cussion is the most skillful and 
thoroughly prepared treatise on the 
English Bankruptcy Act extant. In 
submitting this work to the public he 
has most definitely lightened the la- 
bor of the toiler in the commercial 
field to a considerable extent. Not 
only has Mr. Hunter’s work been 
that of a patient and efficient re- 
searcher, he is also an innovator. As 
is known, an English bankruptcy pe- 
tition is filed, in many cases, without 
disclosing the name of the bankrupt 
to the public, and the case is entitled 
“Re a Debtor.” At some later date, 
the name of the true bankrupt is dis- 
closed. Mr. Hunter, who feels that 
the present system has serious handi- 
caps, especially where there are some 
115 cases entitled “Re a Debtor” in 
the Table of Cases, has very con- 
siderately added the distinctive num- 
ber of the case, to help differentiate 
the various cases, and facilitate their 
citation by the bar. 

LEONARD M. SALTER 


NonNENMACHER, G. G. Vers un Droit 


Atomique. Colmar: Imprimerie Al- 


satia, 1956. Pp. 55. 
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There has always been a lag in the 
legal conceptualization of the new 
technical developments and their ab- 
sorption into the body of law. This 
is also true of atomic energy. But 
at present, as Mr. G. G. Nonnen- 
macher stresses, we cannot afford any 
delay in bringing under strict legal 
supervision the new source of energy 
the lethal effects of which may en- 
danger humanity. 

The author, a member of the bar 
in Colmar and former auditor in 
the Academy for the International 
Law in The Hague, does not see any 
other way out from the present di- 
lemma than a tight supranational 
control of atomic energy. It should 
start with a suspension of all the 
nuclear tests and with turning the 
existing stock of war materials over 
to peaceful uses. A world-wide inter- 
national atomic penal law is to be 
prepared in the meantime. He makes 
a few concrete proposals in this direc- 
tion, as well as in the field of protec- 
tion against atomic hazards, mostly 
relying upon French concepts about 
responsibility for dangerous activities. 

But Mr. Nonnenmacher’s ideas are 
aimed at much farther vistas, and 
even far beyond what could possibly 
be achieved by the new UNO Inter- 
national Atomic Energy Agency. 
What he proposes is a full-fledged 
supranational institutional framework 
with a world legislative “atom body,” 
an executive and judiciary. 

It seems quite evident that the au- 
thor’s project has been strongly in- 
fluenced by the ideas incorporated in 
the European Atomic Energy Com- 
munity. Yet, notwithstanding the 
question whether the multiplication 
of international organizations would 
really solve the problem, there are 
many other easily imaginable and al- 
most insurmountable obstacles to 
such a proposal. 

First of all, Mr. Nonnenmacher’s 
suggestion would not merely require 
the speeding up of legal thinking 
and adaptation to new phenomena, 


but would call for a revolutionary 
change in present patterns of think- 
ing all over the globe. 

Thus, no matter whether we accept 
or not the author’s postulate that in 
this nuclear age the jurists can no 
longer recognize the limits imposed 
upon them by the concepts of state 
sovereignty, it seems that a supra- 
national atomic energy law, with a 
world government enacting and en- 
forcing it, is still somehow in the 
distant future. 

JAROSLAV G. POLACH 


Erter, G.—Kruse, H. (Eds.). Deut- 


sches Atomenergierecht. Gottingen: 
Verlag Otto Schwartz & Co. Loose- 
leaf edition. 

The collection of atomic energy 
laws, edited jointly by Professor Erler 
and Dr. Kruse since 1955, has been 
slowly growing into a legal encyclo- 
pedia on nuclear matters in Ger- 
many. 

Editors of this increasingly valuable 
compendium divide the whole ma- 
terial into the following sections: In- 
ternational conventions, Basic atomic 
laws and Organizations; Research and 
Development; Labor and Industrial 
Legislation; Business laws; Patents; 
Mining; Various information and 
regulations; Judicial decisions. A new 
body of law has been added to this 
recently under the section heading: 
Euratom. This part incorporates a 
new positive law common to the six 
countries of Western Europe. 

The usefulness of the whole set 
is further enhanced by a periodically 
renewed index of bibliography and 
comments on new developments. It 
should be specially mentioned that 
the editors have decided to include 
not only laws, ordinances, and other 
pertinent material on the federal 
level, but also the legislation of indi- 
vidual Lands and Western Germany, 
and moreover the legislation on nu- 
clear energy in Eastern Germany. 

That and the timely supplements 
make this register a valuable manual 
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on legal aspects of atomic energy in 
Germany. 
J. G. POLACH 


Kray, A. Daring Diplomacy. Minne- 
apolis: University of Minnesota Press, 
1957. Pp. 246. 

The adventures of Martin Koszta, 
who as an aftermath of the 1848- 
1849 Hungarian revolution had to 
flee from Austrian authorities, came 
to the United States and filed a dec- 
laration of intention to become a 
United States citizen, are treated in 
this volume from a hitherto unex- 
plored angle of American diplomatic 
history. Upon returning to the old 
world on a business trip, Koszta was 
kidnapped in Turkey by Austrian 
agents and held captive on a warship 
of the Austrian Navy in Smyrna har- 
bour. In the diplomatic tangle which 
ensued, the release of Koszta was 
achieved through the intervention of 
Edward Offley, American consul in 
Smyrna, George Marsh, American 
minister at Constantinople, and Com- 
mander Duncan Nathaniel Ingraham 
of the U.S.S. St. Louis, whose ulti- 
matum to the Austrian warship was 
the turning point in the drama. The 
significance of the actions of these 
United States officials is underlined 
by the fact that they had to reach 
decisions promptly without the ben- 
efit of advice or instructions from 
Washington, since at that time speedy 
means of communications across the 
Atlantic were nonexistent. Thus, 
these officials were on their own in 
resolving the usual diplomatic nice- 
ties as to how far they should go 
in challenging Austrian power or 
offending Turkish neutrality; they 
also had to determine the extent of 
protection to which the owner of the 
“first paper” was entitled before be- 
coming a full-fledged citizen. This 
latter problem called for keen legal 
insight, since at that time the United 
States Immigration and Naturaliza- 
tion Law was in its infancy and of- 
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fered no explicit provision or prece- 
dent in such a matter. 

Skillfully blended throughout the 
fast moving drama, this book dis- 
plays the results of very basic and 
extensive research by the author on 
the historical, diplomatic, and legal 
background of the events described. 
The comprehensive historical intro- 
duction places relatively unknown he- 
roes and relatively distant countries 
into correct historical and_ political 
context, thereby demonstrating that 
faraway and at first sight insignificant 
events may be nonetheless symptoms 
of major forces in world affairs. On 
the side of diplomacy, the actions of 
the United States officials abroad, who 
in unprecedented situations had to 
act without consultation with their 
principals, are refreshingly contrasted 
with the actions of their internation- 
ally opposite numbers, who were well 
disciplined diplomats executing or- 
ders without question. On the legal 
side, although this is not a primary 
objective of the book, the author 
offers an excellent analysis both of 
the international implications as well 
as of the significance and state of 
early evolution of the “first paper.” 
The cloak and dagger adventure itself 
is written and presented with unusual 
wit and commands the attention of 
the reader in excited suspense from 
the beginning to the end. Rich source 
and reference material and a subject 
index close the volume. 

NICHOLAS A. VONNEUMAN 


Macmanuon, A. W. Federalism, Mature 


and Emergent. Columbia University, 
Bicentennial Conference Series. Gar- 
den City, N. Y.: Doubleday & Co., 
Inc., 1955. Pp. xi, 557. 

A book containing discussions on 
problems of the federal system may 
surely gain interested readers, es- 
pecially when it also deals with the 
system of supranational organiza- 
tions. This refers especially to part 
four of the book, entitled “Suprana- 
tional Union in Western Europe.” It 
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includes, following an introduction by 
A. W. Macmahon that deals mainly 
with the history of the evolution 
towards a union in Western Europe, 
some chapters reviewing the eco- 
nomic backgrounds and scopes of all 
these efforts by W. Diebold, J. Sven- 
nilson, and T. C. Clark, followed by 
a chapter by R. Bowie on the political 
aspects. As is well known, since the 
publication of this book, European 
economic integration has greatly ad- 
vanced, especially towards the realiza- 
tion of the common European mar- 
ket. Nevertheless, the above essays 
are still of great interest, as they deal 
with basic problems of the suprana- 
tional union in Western Europe. 
Parts one, two, and three of the 
book are devoted to many problems 
of the federal idea on the national 
level, problems which in various 
forms arise in all federal states, e.g., 
in the European federal states, the 
German Federal Republic, Austria, 
or Switzerland. Therefore, all these 
discussions are of great value not only 
for the reader in the United States, 
but also for the foreign reader in 
other countries. The problems are 
not only treated under the legal as- 
pect but also from the point of view 
of political science and of economics. 
It is quite impossible to write in 
detail on all the twenty articles of 
the first three parts of the book deal- 
ing with “Federalism: Its Nature 
and Role,” with “Basic Controls in 
a Maturing System,” and with “Func- 
tional Channels of Relationship,” of 
which some may be cited: Federalism 
and Freedom by F. L. Neumann, 
Evolving Capitalism and_ Political 
Federalism by A. Berle, Federalism 
and the Party System by D. B. Tru- 
man, The Problem of the Federal 
State in Foreign Affairs by N. T. 
Dowling, and the functional studies 
devoted to agriculture, land and wa- 
ter resources, and trade regulation by 
various authors. 
The chapters of the book served as 
material for the Columbia Bicenten- 


nial symposium devoted to the prob- 
lem of the free man, who seeks to 
achieve the utmost good he can out of 
the inevitably mingled elements of 
centralization and decentralization, as 
A. W. Macmahon states in his preface 
to the volume. 

HANS SPANNER 


RemnkeMEYER, H.-A. Die sowjetische 


Zwélfmeilenzone in der Ostsee und 
die Freiheit des Meeres. Koln-Berlin: 
Carl Heymanns Verlag, 1955. Pp. 
175. 

In the series of studies on foreign 
public and international law pub- 
lished by the Max-Planck Institut fiir 
Auslandisches Offentliches Recht und 
Volkerrecht, there appeared under 
No. 30 a study of Soviet policies and 
international law doctrines as regards 
the extent of their territorial seas in 
the Baltic. 

The scope of this very thorough 
and conscientious book is much wider 
than the title indicates. World War 
II fundamentally changed the power 
relations in the Baltic. After 1918, 
Russia, owing to the emergence of a 
number of independent states in the 
Baltic, practically ceased to be a Bal- 
tic power. After World War II, the 
Soviet Union not only regained con- 
trol of the Baltic coast within the 
frontiers of the Russian Empire as it 
existed in 1914 (with the exception 
of Finland), but added the K6nigs- 
berg area. In addition, with military 
control over Finland, Poland, and 
East Germany, the Soviet naval bases 
control the coastal sections of these 
countries. The expansion of Soviet 
domination in the eastern and south- 
ern Baltic introduced a new regime 
in that sea, and resulted in a number 
of conflicts with Denmark and Swe- 
den, particularly as regards the exer- 
cise of fishing rights, and finally re- 
sulted in the unofficial acquiescence 
of these two independent Baltic na- 
tions to Soviet claims to extend con- 
trol of the territorial seas beyond the 
limits previously claimed as terri- 
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torial seas of the states incorporated 
into the Soviet Union. 

Against this factual background the 
author examines an extremely wide 
range of issues bearing on the ques- 
tion at hand, beginning with an ac- 
count of the Soviet doctrinal attitude 
to international law, and its role in 
determining and governing relations 
with the non-Soviet world. 

Next, the author reviews the inter- 
national practice in regard to the ex- 
ercise of certain powers by the states 
in the coastal seas, with particular 
regard to the Baltic sea, which leads 
him to distinguish between various 
sea areas and the various degrees of 
control therein exercised. Soviet legis- 
lation concerning the width of the 
zones of control and the monopoly of 
fishing, and the legal nature of Soviet 
claims is pivotal in this respect. This 
leads our author to the examination 
of international theories on the width 
of the territorial waters in the prac- 
tice of states as formulated in the 
international literature. The author 
demonstrates that there is no common 
agreement as to the width of the ter- 
ritorial waters either in the literature 
or the practice of states. The question 
of control in territorial waters is ex- 
amined in the light of the principle 
of the freedom of the high seas, 
which again is given full treatment, 
including the question of the con- 
tinental shelf. 

Beginning with Chapter VIII, Mr. 
Reinkemeyer examines a series of 
questions which, though related, are 
outside of the immediate central topic 
of his inquiry, beginning with the 
question whether the Baltic is a mare 
clausum, a theory which was adopted 
in Soviet literature of international 
law, and was officially expressed by 
the Soviet Government in relation to 
the Black Sea. He proceeds to give 
the history of the Russian claims to 
various waters contiguous to Russian 
territory and examines the position 
in regard to the territorial waters of 
other Baltic states and the problem of 
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Soviet security as it influenced Soviet 
claims in the Baltic. A short sum- 
mary of the entire inquiry is given in 
the last chapter. 

A very useful appendix containing 
the texts of Soviet legislation, and 
the Soviet-Swedish exchange of notes 
is included, followed by a bibliog. 
raphy listing official publications and 
international literature on the subject, 

The reviewer wishes to point out 
certain omissions which, though 
minor, nevertheless are important 
enough to merit attention. In the 
chapter on Soviet literature, the auv- 
thor omitted to report otherwise than 
in a footnote the 1947 edition of the 
Soviet textbook of international law, 
a collective work prepared by the 
Institute of Law of the Soviet Acad- 
emy of Science under the editorship 
of Durdenevskii and Krilov. It rep- 
resents a conservative approach to the 
questions of international law and 
merits attention as the last major 
work to appear in Russia before the 
1951 edition of a similar textbook 
which came out at the time when the 
Soviet Union formulated its demands 
in the Black Sea and advanced the 
theory of a closed sea. Another text- 
book of international law by Lisovskij 
which appeared in 1955 (the year of 
publication of the book under re- 
view) dropped the doctrine of the 
closed seas. Obviously our author 
could not be familiar with the 1955 
book by Lisovskij. If it is mentioned 
here it is to point out that this doc- 
trine was only a political argument 
which was dropped when the cam- 
paign against Turkey for the joint 
control of the Straits was unsuccess- 
ful. However, the 1947 work would 
have helped the author to determine 
more clearly the origin of this doc- 
trine. 

Another omission which seems to 
be more serious is the absence of ref- 
erence to the shooting down of two 
Swedish planes in 1952, which also 
led to an exchange of notes and 
provided the occasion for stating the 
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position of the Soviet Government in 
regard to the control of certain zones 
in the Baltic. It also seems that the 
Soviet action in this last case was per- 
haps more indicative of the final goal 
of Soviet actions in the Baltic sea 
than any other incident. 

KAZIMIERZ GRZYBOWSKI 


von Hentic, H. Zur Psychologie der 


Einzeldelikte. Der Betrug. Tiibingen: 
J. C. B. Mohr (Paul Siebeck), 1957. 
Pp. x, 221. 

This is the third volume of Hen- 
tig’s studies on the subject of indi- 
vidual crimes. The study on Theft, 
Breaking and Entering, and Robbery 
(Diebstahl, Einbruch, Raub) ap- 
peared in 1954 and that on Murder 
(Mord), in 1956. As in the other 
studies, the legal aspect of the phe- 
nomenon of the crime is of lesser 
importance and the main emphasis 
is on its social significance, psycho- 
logical mechanism, and place in the 
world of crime. As in his earlier 
works, Professor Hentig starts from 
a solid basis of facts. He presents 
statistics and then destroys their va- 
lidity for the estimation of the real 
magnitude of the problem, indicating 
various reasons why an unknown and 
quite inestimable number of cases 
never comes to the surface. The lan- 
guage of figures is confronted with 
the terra incognita. 

Fraudulent activities are one of the 
constant phenomena. Changing so- 
cial, economic, and political condi- 
tions influence the forms of crime. 
Like a distorting mirror it reflects the 
ailments of society, the changes in the 
social scale of values. The revolu- 
tionary changes in social life (Nazi 
regime, World War II, occupation) 
have revolutionized crime. Those 
who have observed life under the 
German occupation during the last 
war and the conditions in the societies 
under communist regimes would con- 
firm Professor Hentig’s observations. 
In a sense fraud is one of the forms 
of revolt against the excessive regi- 





mentation of life under a totalitarian 


government. 

After outlining the social aspects of 
fraud Professor Hentig turns to the 
mechanics of crime. Great cases of 
fraud which have attracted public at- 
tention at one time or another pro- 
vide the author with material for his 
psychological analyses. Professor Hen- 
tig constructs two cycles of relation- 
ships out of this material: one per- 
taining to the mechanics of fraud and 
the other involving the consequences 
of crime. Pivotal in both categories of 
relationships is the person of the 
criminal who is observed as a great 
actor on the stage of life, either while 
he practices his deceptions or, when 
brought to account, faces the court 
or serves his penalty. Out of Profes- 
sor Hentig’s study emerges a set of 
relationships which acquire the char- 
acteristics of a standard situation in- 
volving the criminal, the victim, the 
court, the prison warden and, in a 
sense, the entire society, which reacts 
to fraudulent activities in a specific 
manner. 

As usual, the anecdotal part con- 
stitutes a strong aspect of the author’s 
study. 

KAZIMIERZ GRZYBOWSKI 


Grttzner, H. Internationaler Rechts- 


hilfeverkehr in Strafsachen. Ham- 
burg-Berlin-Bonn: R. v. Decker Ver- 
lag, G. Schenck, 1957. (Loose-leaf 
edition.) 

This is a loose-leaf compendium 
containing provisions that govern the 
relations of the Federal German Re- 
public with foreign states in criminal 
matters. The author states in his fore- 
word that, for various reasons, the 
past years have brought about ex- 
tremely close relations between West 
Germany and the other states, partic- 
ularly as regards the co-operation of 
governmental agencies appointed to 
the administration of justice in penal 
matters. In the first place, the demo- 
graphic changes in West Germany 
caused by the accommodation of 
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numerous refugees, the growing 
tempo of emigration, and the revival 
of foreign travel called for increased 
co-operation between Germany and 
the foreign states. In addition, the 
improvement in the external position 
of West Germany is expressed in the 
increased possibilities of regulating 
mutual affairs by international agree- 
ments. 

To date, issues 1-4 of the compen- 
dium have appeared. They contain 
material on four classes of legal pro- 
visions governing international ju- 
dicial assistance, organized in four 
parts. The first part contains internal 
German provisions governing judi- 
cial assistance actually in force with 
the exception of those which are re- 
lated to an international agreement. 
The second part contains bilateral 
agreements between Germany and 
foreign states. The third contains 
relevant provisions incorporated in 
multilateral treaties to which Ger- 
many is a party. These also include, 
within the scope of international co- 
operation in a certain field, provisions 
concerning international judicial as- 
sistance in the prosecution of certain 
specific crimes. Part four contains 
internal legal provisions in the mat- 
ter of judicial assistance in force in 
those countries that have interna- 
tional agreements with Germany. 

The second issue supplements the 
information contained in the first 
issue, and, in addition, lists several 
countries which remain outside the 
circle of those co-operating with Ger- 
many. 

Issues 3 and 4 contain important 
additional material to each class of 
documentation as outlined above. In 
the first place, new countries, which 
were not covered in the first two is- 
sues, are included. In the second, 
recent documentation was added to 
those already covered. Third, it brings 
a number of additional international 
multilateral agreements in addition 
to recent information on those which 
were previously included. The em- 
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phasis on the practical aspect of in 
ternational judicial assistance is main. 
tained, and in this connection, the 
information given on the organiza- 
tion of the courts, as well as govern. 
mental agencies likely to be called 
upon to handle requests for judicial 
assistance, is of extreme importance, 

An excellent index adds to the 
value of this outstanding reference 
work, 

This publication, moreover, is not 
limited in its use to the German 
lawyer alone. A non-German lawyer 
will find many answers to the prac- 
tical problems which may arise in his 
practice, particularly with reference 
to the international co-operation gov- 
erned by international treaties to 
which his country is a party. 

KAZIMIERZ GRZYBOWSKI 


PrersicH, H.-M. Die Strafzumessung 
im Lichte der modernen amerika- 
nischen Schule. Bonn: Ludwig Rohr- 
scheid Verlag, 1956. Pp. 162. 

The author spent somewhat more 
than a year at two universities in 
this country, first as a student of law 
at the University of Texas, and then 
as an assistant at the University of 
California. The reviewed book is the 
outcome of the research begun at that 
time, and its subject may be described 
as the history of American penology 
in literature and practice. The pur- 
pose of the book is to familiarize 
continental reformers of criminal law 
with the achievements in the field of 
criminology in the United States and 
to synthesize them for his use. 

The systematic and scientific study 
of problems of criminology in the 
United States is of fairly recent ori- 
gin. In 1909, there was held in Chi- 
cago the National Conference of 
Criminal Law and _ Criminology, 
which initiated the methodical fa- 
miliarization of American scholars 
with the achievements of European 
criminologists. In 1910, the American 
Institute for Criminal Law and 
Criminology was founded, and the 
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Journal of Criminal Law and Crim- 
inology began publication. These 
were the beginnings of American 
criminology, which now, perhaps, 
represents one of the most fruitful 
and interesting branches of a world- 
wide investigation of its kind and 
has led to startling innovations in re- 
gard to American criminological 
practices. Through new methods, case 
studies, and the use of subsidiary sci- 
ences in the examination of the basic 
issues of the purpose and function of 
punishment, American criminology 
has revealed a totally new reality 
which, in turn, put a question mark 
over the theoretical and ideological 
foundations on which the imposition 
of penalty rested. 

Theory and practice ceased to be 
concerned with crime and turned 
towards the criminal, who became the 
center and object of the inquiry and 
of criminological policies. The mathe- 
matical equation of crime and penalty 
was replaced by the principles of the 
individualization of punishment. 

The criticism of the past started the 
criticism of the courts as punishing 
agencies. It was argued that courts 
are not able or prepared to express 
in punishments the relevant relations 
which would assure the individualiza- 
tion of penalties and the realization 
of the goals and purposes of crimino- 
logical policies. American criminolo- 
gists began to clamor for a divorce 
between the punishment of and the 
conviction for a crime, which still 
properly belong to the jurisdiction 
of the courts. Imposition of penalty, 
application of reforming measures, 
and proper treatment of the criminal 
in view of the ultimate purpose of 
punishment, it was argued, should be 
the task of a quasi-judicial agency 
which, consisting of experts equipped 
with all the facilities produced by the 
modern sciences of psychology, psy- 
chiatry, sociology, biology, anthro- 
pology, etc., would proceed scientifi- 
cally in the matter of punishment and 
the execution of penalties, replacing 


judicial intuition with scientific cri- 
teria. 

Finally, the author reviews the 
realization of the postulates formu- 
lated by American criminology. A 
special penalty-imposing agency has 
been created within the framework of 
federal legislation (the Federal Cor- 
rection Act) for the punishment of 
young persons under twenty-four 
years of age, and the state of Cali- 
fornia has created a similar agency 
(the Adult Authority Act) with 
somewhat larger powers. 

Mr. Pfersich’s study is a fascinating 
little book. He was fortunate in the 
selection of the point of vantage from 
which to observe and describe the 
enormous field of scientific endeavor, 
and trace the growth of the Ameri- 
can criminological school, with its 
many ramifications. He has displayed 
a great gift for the selection of the 
important and characteristic from the 
less important and perhaps less sig- 
nificant. But as often happens in a 
study of this type, the emphasis is 
quite unavoidably on the extreme, 
and that which is most striking re- 
ceived perhaps more attention than it 
deserved. From the mass of American 
criminological literature, and it is 
enough to scan the bibliography of 
the book to realize how conscien- 
tiously the author has examined the 
main trends in this field, the moder- 
ates, quite naturally, received less 
attention. 

KAZIMIERZ GRZYBOWSKI 


The Code of Maimonides. Book Eleven. 


The Book of Torts. Translated from 
the Hebrew by H. Klein. Yale Ju- 
daica Series, Vol. IX. New Haven: 
Yale University Press, 1954. Pp. xvii, 
299. 

Moses ben Maimon, or Maimon- 
ides, was the outstanding Jewish 
philosopher of the Middle Ages. Sci- 
entist, physician, and scholar, he ap- 
plied the systematic methods of 
Twelfth-century science to analytical 
studies of the Talmud. His Code, the 
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Mishneh Torah (Recapitulation of 
the Law), is a codification in four- 
teen books of the entire corpus of 
Jewish Oral Law: The first ten books 
discuss the symbolic and ritual ob- 
servances of the law, or the relation- 
ships evolving “between man and 
God”; the eleventh is the Book of 
Torts, which introduces the last four 
books covering civil and criminal 
law, matters occurring “between man 
and his fellow man.” 

Ably translated in this edition by 
England’s Hyman Klein, Torts’ five 
treatises deal with the amount and 
manner of compensation for damage 
to person or property, theft, assault 
and insult, and deliberate or inad- 
vertent murder. Basing his interpre- 
tations principally upon the Mishna 
—that vast compilation of philo- 
sophical precepts forming the basis 
of the Talmud—Maimonides repeat- 
edly provides the moral or sacred 
principles underlying the individual 
laws. Certainly the Hebrew lawmak- 
ers never overlooked either the moral 
or the human elements. Deaf-mutes, 
idiots, and minors, for example, al- 
ways received special consideration. 
And the well-known decrees demand- 
ing capital punishment often were 
mitigated in actual practice. For in- 
stance, Maimonides cautions that the 
law in Exodus demanding the death 
penalty for a man whose ox had 
killed someone after the owner had 
been warned that the animal was 
dangerous was not to be interpreted 
literally. This pronouncement, Mai- 
monides explains, referred to the 
owners death at the “Hand of 
Heaven,” and an adequate ransom 
for the dead person constituted proper 
atonement. And if either the ox or 
owner had an organic defect, both 
were exempt from any punishment. 

Maimonides points out further that 
the commonly misinterpreted state- 
ment “an eye for an eye,” found both 
in Exodus and Leviticus, did not 
mean that the injurer was to receive 
the same wound he had inflicted 
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upon his victim but merely that he 
had to make adequate payment. Only 
for the murderer was the death pen- 
alty demanded, and then only if the 
victim had not been an informer, 
The informer was slain with im- 
punity, for in a continually harassed 
people he constituted a social danger; 
the slayer, in fact, was carrying out 
a religious duty and thus acquired 
merit. Scripture commanded also that 
a son slay his father’s murderer, so 
that when a man was killed by his 
own father, the victim’s son—if he 
had one—was authorized to kill his 
grandfather. Only in cases of acci- 
dental or unintentional death was the 
slayer exiled. And even then the 
“avenger of blood” might slay the 
killer if he had not reached asylum 
in one of the official “cities of refuge.” 
Several “exile” laws emphasized 
the importance of learning to the 
Hebrews. If a man chastised his son 
while teaching him the Law—or if 
a teacher beat his pupil—and the 
young man died, father and teacher 
were exempt. And if a teacher were 
exiled, his school was exiled with 
him. Conversely, if a disciple was 
exiled, the teacher had to go along. 
For, emphasizes Maimonides, “life 
for scholars and for those who seek 
wisdom is like death when they are 
deprived of the study of Torah.” 
Interestingly enough, a crime 
against one’s fellow was often more 
severely punished than that against 
God. The punishment for unjust 
measures, for instance, was usually 
more severe than that for immorality. 
And a convicted thief had to repay 
double value for stolen property, so 
that he lost “an amount equal to 
that of which he wished to deprive 
another.” Yet Hebraic law could be 
surprisingly considerate of the crim- 
inal. “If property taken by robbery no 
longer exists,” states one ordinance, 
“and the robber wishing to repent, 
comes to make restitution, it must not 
be accepted from him.” He should 
instead be helped and forgiven that 
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other penitents might be encouraged; 
therefore, adds Maimonides, “if one 
accepts the value of robbed property, 
he does not act in the spirit of the 
Sages.” And if one stole a lean ani- 
mal and fattened it only to have it 
recovered by the owner, he had to be 
compensated for the value of im- 
provement. On the other hand, even 
death did not abrogate a debt in- 
curred by theft: if one committed 
robbery and died leaving real prop- 
erty, his heirs had to pay the in- 
demnity. No one was exempt from 
the law. Even a king taking property 
in a manner not in accordance with 
a statute known to everyone was 
branded a robber. And all who 
gained the money or property of 
others by the playing of dice or the 
racing of animals were committing 
robbery. 

The Code of Maimonides so or- 
ganized and illuminated the countless 
references to civil and criminal law 
scattered and buried in the prolix 
Talmudic discussions that it became 
the starting point and guide for all 
later codifications. It serves even to- 
day as the most useful study source 
of Jewish Law. Certainly, then, the 
Book of Torts merits the attention of 
all who are interested in examining 
the religious roots of so much con- 
temporary law. 

BEN SIEGEL 


Mace, D. R. Hebrew Marriage. A So- 


ciological Study. New York: Philo- 
sophical Library, 1953. Pp. xv, 271. 
Dr. Mace believes that Western 
marriage laws and customs are under- 
stood properly only in terms of their 
original Hebraic context. He has re- 
examined, therefore, the vast corpus 
of published material dealing with 
the Hebraic view of marriage and 
the family. The resultant book is both 
an extremely lucid synthesis of recent 
Biblical scholarship and a detailed 
study of the various Babylonian, As- 
syrian, Egyptian, and Hittite influ- 
ences contributing to Hebraic marital 








law. For contrary to a great deal of 
early Old Testament interpretation, 
the Hebrews were neither an exclu- 
sive nor isolated group hostile to all 
surrounding cultural influences, but 
a highly eclectic people who bor- 
rowed, reinterpreted, and articulated 
the various customs and beliefs of 
their Semitic and Hamitic neighbors. 
Central to the Hebraic social struc- 
ture, states Mace, was the emphasis 
upon family unity and kinship; the 
father was the dominant figure, with 
much of his authority derived from 
group loyalty to a common ancestor, 
the Patriarch Abraham. The patri- 
archal conception of society became so 
pervasive among the Hebrews that it 
colored most of the Old Testament 
views of immortality, justice, and vi- 
carious suffering. Certainly marital 
customs were seriously affected. For 
example, it became so important that 
even a dead man have heirs to con- 
tinue his line that there evolved the 
“levirate” marriage, whereby a man 
was obligated to marry his brother’s 
—or even his son’s—widow. This 
attitude helps explain also the an- 
cient Hebraic practice of polygamy: 
for if a man’s first wife proved bar- 
ren, he was justified in taking a 
second. Had not God instructed him 
“to be fruitful and multiply’? An 
unmarried woman was thus a social 
outcast, and polygamy might well be 
interpreted as “a merciful expedient.” 
Yet, the majority of the Hebrews 
practiced monogamy; very few, after 
all, could afford the luxury of sup- 
porting more than one wife. 
Hebrew marriage was an “ar- 
ranged” agreement between the fami- 
lies concerned, with the bride and 
groom having little—if any—say in 
the matter. Things of such impor- 
tance were not left to the discretion 
of the young and inexperienced. The 
betrothal was therefore a necessary 
preliminary to marriage; it consti- 
tuted the transfer of the bride from 
the father’s authority to that of the 
husband and was legally binding. 
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The ceremony itself seems to have 
been entirely civil in nature, without 
any specific religious features. 

Mace denies the oft-heard claim 
that the Hebrew wife was actually 
her husband’s “chattel.” But he is 
forced to admit that whatever free- 
dom she enjoyed was attained 
through her husband’s good graces, 
for legally a woman was “no more 
than the soil in which the man’s 
seed becomes his child.” His offspring 
were all legitimate, regardless of the 
mother’s status, and his authority 
over both wife and children was un- 
questioned. In fact, any sexual of- 
fense against a woman constituted a 
crime against the property of hus- 
band or father. Female chastity was 
consequently of considerable impor- 
tance. Before marriage, it enhanced 
her market value; after marriage, it 
assured the husband’s parentage of 
the children. Not only was adultery 
the single sexual admonition in the 
Ten Commandments, but it was pun- 
ishable by death. And while divorce 
was readily accessible to the Hebrew 
husband, it was available to the wife 
only under very special circumstances. 
So controversial was the divorce law 
to become in later Judaism and early 
Christianity that both Jesus and Saint 
Paul issued pronouncements on its 
interpretation. 

The author has explored the im- 
portant Biblical research of the past 
half-century with thoroughness and 
—for the most part—scholarly de- 
tachment. If he favors the more re- 
cent “empirical” Biblical investigators 
over the more traditional “evolution- 
ists,” he presents the main findings 
of both for the reader’s consideration. 
Employing a prose style refreshingly 
simple and direct for so complex a 
subject, Dr. Mace has written a book 
of deep interest to anyone interested 
in the general fields of history, re- 
ligion, and law. And that should in- 
clude the vast majority of thinking 
people. 


BEN SIEGEL 
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Howe, M. D. Justice Oliver Wendell 
Holmes: The Shaping Years 184]- 
1870. Cambridge: Belknap Press, 
1957. Pp. xii, 330. 

The lawyer, legal scholar, and stu- 
dent of American history, aware in 
no small measure of the stature of 
Oliver Wendell Holmes, Jr. by rea- 
son of his sterling contributions to 
judicial lore, will find in this, the 
first of a series, much of interest that 
will cast light upon the develop- 
mental period of one of this country’s 
leading judges. We are taken in this 
volume through Holmes’ early child- 
hood and schooling, his Harvard col- 
lege years, his Civil War service, his 
training at the Harvard Law School, 
his trip to Europe, and his legal ap- 
prenticeship. In one chapter, some in- 
sight is provided into the maturing 
mind that through exposure in some 
degree to New England eminence, 
Civil War, and legal training had al- 
ready found its tendencies. Holmes 
is revealed, even before he was thrust 
into the position that permitted him 
to enunciate his philosophy, as an 
ernest student of science and posi- 
tivism, grounded in no small degree 
in the thinking if not the writings of 
Comte, Mill, Spencer, and Lewes. A 
frequently idealized figure, Holmes’ 
bond with the major portion of hu- 
manity is made clear in the perspec- 
tive that this volume provides when 
quite realistically it depicts some of 
his less saintly, though quite under- 
standable, characteristics. It is, of 
course, difficult to grasp the ultimate 
essence of the subject as man and as 
judge, for his public career is barely 
approached in this volume. The book, 
therefore, that it may be most ap- 
preciatively received, deserves a pre- 
view of Holmesian accomplishment 
in the form of a reading of some of 
his judicial opinions and a relating 
of their purport to the social milieu 
in which he lived and in which they 
have come to live. 

HILLIARD A. GARDINER 
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Gossett, W. T. Corporate Citizenship. 
Reprinted from Vol. II, The John 
Randolph Tucker Lectures, 1953- 
1956. Lexington, Va.: Washington 
and Lee University, 1957. Pp. 51. 

In this volume William T. Gossett, 
Vice-President and General Counsel 
of the Ford Motor Company develops 
his ideas on the réle of corporations 
in modern society. He begins by 
showing the historic origins of the 
corporation, mainly in Anglo-Ameri- 
can law. He proceeds by discussing 
the antitrust and labor problems of 
modern United States corporations. 
Administrative interference in these 
fields has reached a point where ex- 
tensive control of the decisions of 
administrative courts seems desirable. 
The author mentions the decisions 


according to which the forming of 
trade unions does not constitute a 
monopoly according to the antitrust 
law. The author refrains from touch- 
ing the point whether recent scandal- 
ous abuses of the economic power of 
trade unions do not plead in favor of 
adding certain qualifications to this 
rule. The author outlines an entire 
code of behavior of corporate man- 
agement, the duties of which lie— 
according to him—no longer exclu- 
sively towards the stockholders, but 
towards the public in general. This 
study merits the attention of all law- 
yers and sociologists interested in the 
psychology and philosophy of United 
States Big Enterprise. 
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